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(i) 
STATEMENT OF QUESTIONS PRESENTED 


I, Whether a counsel fee may be allowed out of an intestate de- 


cedent's estate for services rendered in a contest over the right to let- 


ters of administration. 


Il, Whether counsel for appellee forfeited any right to compensa- 
tion from the estate by reason of (1) their solicitation and procurement 
of the agreement of appellee bank to accept appointment as administrator, 
with the understanding that if appointed it would employ them as its at- 
torneys; (2) their failure to disclose such activities, agreement and un- 
derstanding to the probate court or to counsel for the paternal heirs, 
and their affirmative act of drafting or participating in the drafting of 
the order of appointment of appellee which included language showing 
that the probate court believed it was appointing a "disinterested party" 
and that this was a controlling consideration in such appointment; (3) the 
highly misleading testimony of one of such counsel, under oath, that they 
or the maternal heirs had no interest in having appellee appointed ad- 
ministrator; and (4) the conflict of interest inherent in their dual repre- 
sentation of appellee bank and the maternal heirs. : 


Il. Whether the lower court abused its discretion in awarding a 
$6,000.00 counsel fee out of an estate containing personalty carried at 
a value of only $5,879.68, and in awarding such fee without apportion- 
ment or reduction notwithstanding the undisputed facts that the attorney 
handling the case had been engaged in the private practice of law for only 
one year and nine months and had handled only one prior probate matter, 
that he requested compensation for a fantastic number of hours (40 to 50) 
in conversations with the Register of Wills and the Chief Deputy Register 
of Wills, and that he required more time than a more experienced attor- 
ney would have taken; and notwithstanding that it was clearly shown by 
the evidence and as a matter of law that of the total time claimed by such 
counsel they had devoted a relatively small amount to matters properly 
chargeable to the estate, and that even this time was apparently padded 


to some degree. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, Compensation for Legal Services Rendered in a 
Contest Over the Right to Letters of Administration 
May Not Be Allowed Out of an Estate é 


II. Conflicts of Interest and Conduct of Appellee's 
Counsel Preclude Allowance of Attorneys Fee 


III, The $6,000 ee Fee Allowed Below is Srneely 
Excessive 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from final orders of The United States District 
Court for the District of Columbia, holding a Probate Court, entered 
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February 7, 1964, overruling appellants’ Exceptions to the First Account 
of The Riggs National Bank and approving and passing said Account. 


Notice of Appeal from said orders was filed on March 6, 1964. 
Jurisdiction of this Court is founded on Section 1291 of Title 28 of the 
United States Code, and Section 11-522 of the District of Columbia Code 
(1961), Act of December 23, 1963, 77 Stat. 482, Pub, L. 88-241, S 1. 


This brief deals only with errors in connection with the allowance 
of a counsel fee to appellee bank, although errors regarding the interim 
allowance of commission to appellee may also be deemed worthy of no- 
tice by this Court, 


STATEMENT OF THE CASE 


This appeal arises out of the lower court's overruling of the twelve 
appellants’ exceptions to the allowance to appellee bank of a counsel fee 
out of the estate of an intestate decedent, such fee to be paid to appellee's 
counsel who at the same time continued as counsel of record for two of 
the decedent's fourteen heirs. 


Said counsel (Harry T. Carter and his firm, Shanley, Fisher & 
Kuykendall) originally represented only Helen Durfee Palmer and Mary 
Elizabeth Durfee, the two maternal first cousins of the decedent, and so 
far as appeared on the record in the case (Estate of Margaret Delano 
Gage, Deceased, Administration No. 105,442), and to all outward appear- 
ances, such counsel were solely seeking, and were solely interested in, 
the appointment of Helen Durfee Palmer. 


At the hearing before the probate court on June 20, 1962, said 


counsel unqualifiedly urged the appointment of Mrs. Palmer (JA 78) in 
OppoSition to the other applicants — Mrs. Marvin (an alleged creditor), 
the National Bank of Washington and John Franklin Gage. The appoint- 
ment of the latter two was being sought in the alternative by the twelve 
paternal first cousins, who are the appellants herein. No suggestion or 
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request for the appointment of the Riggs National Bank was made by any- 
one at the hearing. 


On June 25, 1962, a memorandum was entered by Judge Tamm an- 
nouncing the court's intention to appoint appellee Riggs National Bank as 
administrator. On June 28, 1962 a copy of a proposed order appointing 
appellee bank as administrator was mailed to counsel for appellants by 
the attorney for the alleged creditor. This order” was signed and en- 
tered by Judge Tamm on June 29, 1962, and contained the statement that 
it appeared to the court "that the best interest of the estate required 
that a disinterested party be appointed". Mr. Carter later testified ina 
deposition that part of his services rendered to appellee included the 
drafting on June 27 and June 28, 1962 of the order of appointment.” 


At the time of the signing of the order of appointment there had 
been no disclosure by Mr. Carter or his firm to the probate court or to 
counsel for the appellants that theretofore, on June 6, 11, 12 and 14, 1962, 
he had conferred with representatives of Riggs Bank and had solicited 
and procured the agreement of the Bank to accept appointment as admin- 
istrator with the understanding that if appointed it would employ Mr. 


Carter and his firm as its attorneys. 


z A part of the record on appeal in No. 18,162 which was made a part of the 
record on appeal herein by Order entered June 9, 1964. 


g A part of the record on appeal in No. 18,162 which was made a part of the 
record on appeal herein by Order entered June 9, 1964. 


: Testimony of Mr. Carter regarding drafting of order of appointment: 


"Sir, I consider this as time spent in behalf of the administration 
of the estate, because it was on the 27th and 28th, pursuant to 
Judge Tamm's memorandum, that the drafting of the order of 
appointment was done, and in the ordinary course of events the 
order appointing an administrator is drafted by the counsel for 
the administrator. The work done on June 27th and 28th J in- 
cluded as work done on the Gage estate for other than the ma- 
ternal cousins. I consider such time appropriate to be included, 
and I am perfectly willing to withdraw any amount of time re- 
corded on these two dates." (Page 132 of Carter Deposition — 
December 10, 1963). 
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Nor was there any disclosure that on June 18, 1962 Mr. Carter had 
made an agreement with local New Jersey counsel for the two maternal 
heirs in regard to seeking appointment of Riggs Bank, Such agreement 
of June 18, 1962 was referred to ina letter dated August 1, 1962 from 
Mr. Carter to Arthur A. Palmer, Jr., Esq., of Bernardsville, New Jersey 
(JA 135-136; Exhibit 7). The existence (but not the contents) of that let- 
ter was later revealed by an entry dated 8/1/62 on the time record of Mr. 
Carter and his firm — the time record being exhibited to counsel for the 
appellants on November 1, 1963 in the course of Mr. Carter's deposition. 
However, Mr. Carter and his partner, Jerome K. Kuykendall, who was 
his counsel at the taking of the deposition, refused to permit counsel for 
appellants to inspect a copy of Mr. Carter's letter of August 1, 1962 to 


Mr. Palmer, claiming privilege. * It was not until a hearing was held be- 


fore Judge McGarraghy in January, 1964, that appellee's counsel aban- 
doned their claim of privilege and counsel for appellants were permitted 
to see the letter (Exhibit 7; Transcript of Hearing, Jan. 8, 1964, P. 115- 
117) and learn of the arrangement that had been made between Mr. Carter 
and Mr. Palmer, with the approval of the two maternal first cousins, with 
respect to seeking the appointment of Riggs, and it is to be noted that the 
same letter even went so far as to refer to Riggs Bank as the "nominee" 
of the maternal cousins (JA 136). 


bs Questioning of deponent Carter regarding letter of August 1, 1962: 


"Q. Does any part of that letter contain any confidential in- 
formation which has been revealed to you by any of your clients ? 


"A. Can we stipulate as to the answer, or shall I repeat it? 
I will make the same answer that I have made to the earlier ques - 
tions, that I consider all correspondence and conversation between 
myself and Mr. Palmer concerning the representation of the ma- 
ternal cousins as confidential. 


"@. And you are refusing to state whether this particular 
letter contains any confidential information revealed to you by any 
of your clients? 


"A. Ihave stated that I feel that it does, because I consider 
all communications between Mr. Palmer and myself confidential. 


"Q. If we are not going to see the letter, let the reporter mark 
it as Exhibit No. 7, and it will be retained by the witness." (Page 
208 of Carter Deposition — December 11, 1963). 
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Mr, Carter had never previously represented appellee bank (JA 
107). His time records show that he had contacted appellee bank on June 
6, 11, 12 and 14, 1962 (JA 114; Exhibit 2). When later interrogated as to 
such contacts he admitted that they had taken place and that their purpose 
was to ask if appellee bank would be willing to serve as administrator if 
appointed, but he denied that he had any agreement with appellee to em- 
ploy him as counsel if appellee were appointed (JA 95). Mr. Carter testi- 
fied that: 
"x * * there was a very clear understanding on the 
part of Riggs Bank that I did not expect to be appointed, 
and it was emphatically stated that they should con- 
sider themselves completely a free agent if they were 
appointed to select a counsel" (JA 95). 
However, the testimony of Mr. Wiegering, Trust Officer of the Riggs 
National Bank, was to the contrary: 
"Q. Can you fix the date on which you did agree that you 


would serve if the Court appointed you and who was 
present on that occasion? 


I feel quite sure that this reference on June 14th, 
1962, to Mr. Carter, Mr. Shaw, and Mr. Burke and 
myself, represents the conference at which we 
agreed to accept the business. 


. What can you tell us as to what Mr. Carter said on 
that occasion? : 


. Well, I don't know that I can answer that. 
. With respect to — 


I don't recall any specific conversations. Naturally 
we discussed the acceptance of the business. 


_ Was there any discussion of employment of Mr. 
Carter or his firm by your bank? 


. Yes, sir. 
. At that time? 
I think there probably was. 
. What is your recollection of that discussion ? 


. Well, I will assume that the discussion was at this 
time, But Iam sure we advised Mr. Carter that 
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it was our policy in any matter of this nature to em- 
ploy as counsel for the estate the attorneys that 
brought the business. And that would be almost uni- 
versally true unless there was some conflict of in- 
terest or some other reason why we should not. 


. Did Mr. Carter indicate at that time any reluctance 
to be your counsel if you were appointed? 


I do not recall that he did. I do recall that there 
were many discussions; a later discussion the effect 
of which was that I agreed to consult Mr. Cogswell 
to determine whether he felt there would be any con- 
flict of interest, and I don't exactly recall consulting 
Mr, Cogswell but Iam sure if I said I would I think 
I probably dic'(JA 110-111). 

Mr. Shaw, Senior Vice President and Trust Officer of the bank, 
testified that the bank at first declined to accept an appointment, but was 
approached again and "perhaps further explanations were made or assur- 
ances given, assurances of opinion", and that the bank was "urged to act, 
agree to act, if appointed by the Court” (JA 107), and that part of the 
services rendered to the bank by Mr. Carter's firm included services 
rendered in getting the bank appointed (JA 108-109). He further testified 
that eight-tenths or nine-tenths of Mr. Carter's services were rendered 


after the bank's original appointment (JA 109). 


Mr. Carter, during the taking of his deposition on November 1, 1963, 
had been asked: 


"Now, did you at any time prior to June 26th, 1962, 
suggest to anyone in the office of the Register of Wills 
that you, as counsel for the maternal heirs, were in- 
terested in having The Riggs National Bank appointed 
as administrator of the estate of Margaret Delano Gage?" 
(JA 55). 


and responded under oath: 


"No, sir. We had no such interest" (JA 55). 


This highly misleading testimony was given before Mr. Carter was forced 
to reveal the agreement of June 18, 1962 mentioning the seeking of the ap- 
pointment of Riggs Bank, and was given before Mr. Carter had exhibited 
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to appellants' counsel a copy of a letter dated July 19, 1962 in which Mr. 
Carter had stated that the Riggs Bank was appointed “largely through my 
efforts" (JA 140). This letter of July 19, 1962, from Mr. Carter to Mr. 
George Leighton (JA 137-141; Exhibit 12), was not shown to appellants’ 
counsel until December 11, 1963 (Pages 205-206 of Carter Deposition of 
December 11, 1963). 


Mr. Carter in his testimony explained his contacts with appellee 
bank of June 6-14, 1962 as being pursuant to discussions in which coun- 
sel for appellants had put forth a suggestion that the maternal and pater- 
nal heirs might agree on a neutral bank as administrator (JA 65). He 
admitted that he did not inform appellants' counsel of his contacts with 
Riggs Bank, but gave conflicting explanations of such failure. In one 
breath he testified that it would have been "an inadvertence”’ if he had 
told appellants’ counsel of such talks with Riggs Bank (JA 86), and in 
another he testified that he did not pursue the matter further because 
appellants’ counsel told him on or about June 27, 1962 that he was no 
longer interested in an agreement on a neutral bank (JA 86, 87). He did 
not explain why he neglected to mention such contacts with Riggs Bank 
to appellants’ counsel during the nine day period of such contacts, nor 
even during the additional thirteen day period following the conference 
of June 14, 1962 (at which Riggs Bank agreed to serve if appointed), but 
he set up as an excuse that on or about June 27, 1962 (after the hearing 
of June 20, 1962 on the various petitions for letters, and after the court 
had announced its decision to appoint the Riggs Bank) appellants’ coun- 


sel told him he was no longer interested in agreeing on a neutral bank. 


The order of appointment of appellee was entered on Friday, June 
29, 1962, and promptly thereafter (on Monday, July 2, 1962 — the first 
business day after the entry of the order) appellee was notified by ap- 


pellants' counsel that an appeal from appellee's appointment was 
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contemplated.° Notice of appeal was filed by appellants on June.27, 1962 


and this Court set aside appellee's appointment by its judgment in No. 
17,309, which was transmitted to the probate court on June 18, 1963. 
(The probate court, by order of August 20, 1963, reappointed appellee 
as administrator, and such reappointment has recently been affirmed 
by this Court in No. 18,162). 


On August 30, 1963, appellee bank filed what it denominated its 
"First Account" (JA 1-5) containing among other things, a claim for al- 
lowance of a $6,000.00 counsel fee to Shanley, Fisher & Kuykendall (JA 
3) for legal services rendered to the estate. The account was accom- 
panied by a "Statement of Services" (JA 6) signed by Mr. Carter, and 
indicating that the period of such services extended from June 25, 1962 
to June 19, 1963 (JA 10). 


On October 22, 1963 appellants filed their detailed Exceptions to 
said First Account (JA 11-14, 23-24) together with supporting Points 
and Authorities (JA 14-23) attacking principally the allowance of the 
$6,000.00 counsel fee. Appellants also filed exceptions to the Statement 
of Services (JA 24-29), 


Mr. Carter's deposition was taken by appellants’ counsel on No- 
vember 1, December 10-11, 1963, but with much difficulty because of 
Mr. Carter's evasion and insistence upon claims of privilege as to ob- 
viously unprivileged matters, such as correspondence with the admin- 
istrator, conversations with the Register of Wills, etc., despite the fact 
that the hours for which compensation was being claimed included the 


; Such notification was admitted by Mr. Wiegering in the course of his ques- 
tioning by appellants’ counsel: 


"Q. Do you recall a conversation with me on or about July 
2nd? Do your notes reflect such a conversation? 


"A, Yes, sir. You called me and we discussed it. You ad- 
vised me that you may appeal the decision in the order appoint- 
ing the Riggs National Bank in the case. That is what my notes 
say."" (Page 276 of Transcript of Hearing). 
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time spent in connection with such correspondence and conversations 


(JA 44-75). These tactics led appellants to file motions to compel pro- 


duction of documents, etc., which were heard by the lower court at the 


same time it conducted a hearing on the exceptions to the Account. The 


hearing on the exceptions took place on January 2, 7, 8 and 9, 1964, 


In addition to the facts stated in the foregoing pages, other signifi- 


cant evidence and admissions before the lower court included the follow- 


ing: 


a) 


b) 


c) 


That Mr. Carter had handled only one probate case be- 
fore this one (JA 76). 


That Mr. Carter had been engaged in the private prac- 
tice of law for only one year and nine months prior to 
this case (JA 76). 


An admission by appellee's counsel that appellee's 
counsel had probably required more time than a more 
experienced attorney would have needed because 0 
lack of experience (JA 81). 


That of the approximately 434 hours claimed to have 
been devoted to representation of appellee during the 
period in question, approximately 246 hours were 
claimed to have been spent in connection with coun- 
sel's efforts to support the original appointment of 
appellee as administrator during the period ending 
with the entry of the mandate of this Court in No., 
17,309 setting aside the original appointment of ap- 
pellee as administrator, and the remaining 188 hours 
were claimed to have been spent in work in connec- 
tion with administration of the property of the estate. 
(The entries preceded by the letter B on the time rec- 
ords of counsel for appellee were stated by counsel for 
appellee to relate to their work in defense of the court's 
original appointment of appellee, and such entries total 
approximately 246 hours (JA 115-132; Exhibit 2). The 
entries preceded by the letter C were stated by counsel 
for appellee to relate to work connected with adminis- 
tration of the property of the estate, and such entries 
total approximately 188 hours (JA 115-132; Exhibit 2)). 
(Exhibit 10, JA 136, explains appellee's counsel's basis 
for separation of Categories B and C). 
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That of the above-mentioned 188 hours (identified as 
Category C) only 10 to 20 hours were devoted to pro- 
tection of the decedent's tangible personal property 
(JA 85) and only 15 to 20 hours were consumed in 
connection with the decedent's realty (JA 86). 


That the remaining time shown in Exhibit 2 as being 

in Category C was principally devoted to such matters 
as (1) appellee's unsuccessful opposition to appellants' 
application to this Court for supersedeas bond in No. 
17,309, which, according to the estimate of Mr. Carter, 
consumed 60 to 75 hours (JA 80) (which he himself at- 
tributed to an "inordinate” amount of legal research 
and consultation with the Register of Wills Office)(JA 
63), and (2) appellee's unsuccessful attempts to include 
certain items in the record on appeal in No. 17,309, 
consuming an estimated 30 or 40 hours (JA 90). 


Counsel for appellee claimed a total of 27 telephone 
conversations and 16 conferences with the Register of 
Wills (Mr. Cogswell) and the chief Deputy Register of 
Wills (Mr. Burkhart), (JA 45) consuming, according to 
Mr. Carter's estimate, possibly as many as 50 of the 
hours included in the total time for which compensa- 
tion was claimed (JA 89). 


That appellee, rather than its counsel, prepared appel- 
lee's First Account, and counsel did not approve or re- 
view it (JA 84, 85). 


That the $6,000.00 counsel fee amounts to more than 
100% of the amount at which the decedent's personal 
estate was carried, viz., $5,879.68 (JA 1). 


An admission by appellee's counsel that he did not know 
of any increase in the value of the estate which occur- 
red as a result of his firm's services (JA 84). 

At the conclusion of the hearing on appellants’ exceptions , both 
sides were allowed to file written summations. Appellants filed their 
summation, entitled "Memorandum and Argument on Behalf of Excep- 
tants", on January 16, 1964 (JA 141), and appellee filed its summation, 
entitled "Memorandum on Behalf of Accountant" on January 22, 1964 
(JA 155). 


On January 30, 1964, Judge McGarraghy entered a memorandum 
describing appellants’ exceptions as "frivolous" and "not taken in good 
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faith”, and stating the court's decision to allow the counsel fee as claimed 


in the account (JA 165). This was followed by the entry on February 7, 
1964 of a formal order overruling appellants’ exceptions to the account 
(JA 166), and by the formal approval of said account on the same date 

(JA 5), which are the subject of this appeal. The lower court, in allowing 
in full the $6,000.00 counsel fee claimed, made no adjustment or reduc- 
tion notwithstanding the presentation of the above-mentioned evidence and 
cited no authorities to support its action in overruling the exceptions (JA 
165-166). 


STATEMENT OF POINTS 


1. That the probate court erred in allowing in full without appor- 
tionment a counsel fee out of the estate to appellee bank based in large 
part upon services rendered by its counsel in the unsuccessful defense 
of the original appointment of appellee as administrator, which services 


were shown to have consumed approximately 60% of counsel's time. 


2. That the probate court erred in allowing counsel fee to appellee 
bank despite uncontradicted evidence of matters, including conflict of in- 
terest, raising serious question as to whether said counsel were disen- 


titled to any compensation from the estate as a matter of public policy. 


3. That the probate court erred in allowing, in an intermediate 
account, a counsel fee to appellee bank approximating 100% of the dece- 
dent's personal estate, and based in part upon extraordinary and inordi- 
nate amounts of time (40 to 50 hours) devoted by said counsel to consul- 
tation with the Register of Wills and his chief deputy. 


SUMMARY OF ARGUMENT 


I. Appellee is not entitled to any attorneys fees for legal services 
rendered in contesting the right to letters of administration — such serv- 
ices being almost universally held to be non-compensable out of an es- 
tate. 
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Il. Appellee is precluded from recovering any attorneys fees by 
reason of the conflicts of interest inherent in the dual representation of 


appellee and the maternal heirs, solicitation of the employment by the at- 


torneys, and non-disclosure of the material facts to the court and oppos- 
ing counsel, 


Ill The $6,000 attorneys fee allowed by the lower court was gross- 
ly excessive in that it exceeded the claimed value of all of the personalty 
in the estate and was principally based upon excess time attributable to 
inexperience of counsel, to time expended in unreasonable and excessive 
consultations with the office of the Register of Wills, to services that 
were not properly compensable out of the estate, and to services and 


time that were not substantiated by such counsel. 


ARGUMENT 
I. 


COMPENSATION FOR LEGAL SERVICES RENDERED 

IN A CONTEST OVER THE RIGHT TO LETTERS OF 

ADMINISTRATION MAY NOT BE ALLOWED OUT OF 

AN ESTATE 
The lower court's action in making an allowance out of the intes- 

tate decedent's estate for counsel fees principally incurred in a contest 
over the right to letters of administration is without precedent in the 
District of Columbia and is in violation of the practically universal rule 
against such an allowance. 


A comprehensive annotation on this subject appears at 90 A.L.R. 
101 et seq., where the numerous decided cases are analyzed and the 
nearly unanimous rule is stated to be that an estate cannot be charged 
for such counsel fees whether the party asking for such an allowance 
was successfal or unsuccessful in the litigation over the right to letters 


of administration. 
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In the aforesaid Annotation the following conclusions are stated: 


"It Successful Party * * * Although there is some 
authority to the contrary, the majority rule is that no 
allowance will be made out of the estate for costs and 
attorneys’ fees incurred in procuring letters of admin- 
istration or in litigating the right to administer on the 
estate, even though the party asking for such an allow- 
ance was successful in obtaining letters of administra- 
tion," 


"Ill. Losing Party * * * Where the costs and ex- 
penses with which it is sought to charge a decedent's 
estate were incurred in behalf of one whose claim to 
the appointment is rejected, either upon the original 
application or in proceedings for the revocation of his 
letters, it would seem clear that the estate cannot be 
charged with such costs and expenses." 


The near unanimity of the courts on this question is shown by the fact 
that of all the cases mentioned in said Annotation it is only those decided 
in New York that fail to follow the majority rule. : 


The principal underlying reason for the rule seems to be that a 
contest over the right to letters of administration does not add anything 
to the assets of the estate. This Court in 1951 applied similar reason- 
ing in Caine v. Payne, 89 U.S. App. D.C. 260, 191 F.2d 482, in reversing 
the lower court's allowance of a counsel fee out of an estate to the losing 


party in a suit for construction of a will, saying: 


"In our opinion the court erred. The attorney's 
services contributed nothing to the estate. They did 
not create, enhance, preserve, or protect the estate 
in any way. * * * The claims of the opposing parties 
were wholly antagonistic. Each faction had its own at- 

torney, who was bound to serve only the selfish inter- 
ests of those he represented, Under such circum- 
stances there is no justification for allowance of} a fee 
out of the estate. * * * 


"'Except in rare instances, the power of a court 
to require one party to contribute to the fees of the 
counsel of another party must be confined to cases 
where the plaintiff, suing in behalf of himself and 
others of the same class, discovers or creates a fund 
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which inures to the common benefit of all; but the dis- 
cretion vested in the court should never be exercised 
in a case where the interests of the party whose fund 
is sought to be charged are antagonistic to the party 
for whose benefit the suit is prosecuted'."" (89 U.S. 
App. D.C. 260, 261). 

Here, the Riggs National Bank, in its unsuccessful attempt to sus- 
tain its original appointment, as well as in its later successful effort to 
obtain reappointment, was "wholly antagonistic" to the interests of ap- 
pellants and "contributed nothing to the estate". Its position is no better 


than that of the appellee in Caine v. Payne, supra. 


Appellee may contend that its claim to appointment was not "re- 
jected" within the meaning of subdivision III of the above-mentioned An- 
notation, but such an argument would run head-on into the rule stated in 
subdivision II of said Annotation denying allowance of counsel fees even 
to the party who is "successful in obtaining letters of administration”. 
It should be noted also that the services of appellee's counsel involved 


in this appeal do not extend beyond the time of the receipt by the lower 
court of this Court's'mandate setting aside appellee's original appoint- 


ment. (Appellee’s counsel intend to make an additional claim for serv- 
ices rendered in connection with the reappointment and their successful 


defense of the reappointment — JA 59). 


A quite similar situation of initial failure and later success in liti- 
gation over the appointment of an administrator was involved in Horton 
v. Horton, 158 Md, 626, 149 Atl. 552, where the decedent's widow's orig- 
inal appointment was set aside in a first appeal but she was subsequently 
reappointed by the Orphans’ Court. The widow then filed a petition and 
an account claiming attorneys fees of $750 which the Orphans’ Court al- 
lowed out of the estate. In reversing such allowance of counsel fees the 
Maryland Court of Appeals said: 

"The appellee's contention therefore is (1) that 
she should be allowed counsel fees for defending her 


right to the letters which were revoked, and (2) that 
she should be allowed counsel fees for asserting her 
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claim for reappointment after the revocation of her 
letters. 


"Her first contention is based on the theory that, 

having once obtained the right to administer, she was 

entitled to defend it at the expense of the estate even 

though the grant was invalid, while her second in- 

volves the proposition that as the successful applicant 

she is entitled to counsel fees for prosecuting her ap- 

plication. In our opinion neither contention is tenable." 

Appellee may attempt to argue that it was not a party to the orig- 

inal dispute involving the alleged creditor and the paternal and maternal 
heirs, and that it had a duty to defend the court’s appointment of it, but 
such circumstances have been uniformly held not to justify a departure 
from the majority rule. In Re Yonk's Estate, 195 P.2d 255 (1948), the 


Supreme Court of Utah reversed an allowance of counsel fees toa 


stranger (Watkins) who had unsuccessfully attempted to defend his ap- 


pointment. In that case the Court said: 


"It is contended by respondent that he and his coun- 
sel acted in good faith. We agree that they were‘ not 
parties to the original dispute and only participated after 
the court designated Mr. Watkins to be the administrator. 
Nevertheless, they were charged with knowledge prior to 
their acceptance of the appointment that Watkins! appoint- 
ment was to be the subject of anappeal. *** © 


"The respondent having accepted an appointment with 
prior notice of a probable appeal and immediate steps 
having been taken by contestants to perfect the same, we 
have concluded that his appointment was in the nature of 
a special administrator, and that the amounts that should 
be awarded for his fees as administrator and his allow- 
ance for attorney's fees are such sums as would reason- 
ably compensate a special administrator and his counsel 
who have been appointed solely for the purpose of pre- 
serving and protecting the estate. We are not prepared 
to state, under all circumstances, what services might 
go into preserving an estate, but in this case the record 
establishes that very little attention was REC REHETY to 
preserve and save the assets. * * * 


"While the record bears out the fact that other serv- 
ices were performed by both the administrator and his 
attorneys, such as opposing an appeal to this court in 
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the first appeal, such services cannot be considered 
in determining the sums to be awarded, because the 
costs and expenses of a losing party incurred in liti- 
gating the right of appointment as an administrator 
are not taxable against the estate." 


(See also 21 American Jurisprudence, Executors and Administrators, 
Sec. 554, page 693, and In re Love's Estate, (Nebr.) 286 N.W. 381). 


Since the lower court brushed aside appellants’ exceptions as 
"frivolous" and "not taken in good faith", and thus failed to give consid- 
eration to their valid objection that those legal services which pertained 
to the contest over the right to letters of administration were legally 
non-compensable, it follows that the lower court's allowance in full of 
the disputed counsel ‘fee is erroneous and must be set aside. This is 
especially true where, as here, counsel's own records showed that the 
non-compensable services in that category consumed over half of the 


time for which compensation was being sought. 


IL. 


CONFLICTS OF INTEREST AND CONDUCT OF APPELLEE'S 
COUNSEL PRECLUDE ALLOWANCE OF ATTORNEYS FEE 
Executors and administrators occupy a fiduciary relation toward 

all parties having an interest in the estate. 33 Corpus Juris Secundum, 
Executors and Administrators, Sec. 3, Page 879; Watkins v. Rives, 75 
U.S. App. D.C. 109, 125 F.2d 33. Any prearrangement between a bank 
and counsel for one of two competing sets of heirs, under which the bank 
would employ such counsel in the event of its appointment, was a mate- 
rial and significant fact bearing on the question of whether or not the 
bank would be qualified to perform its fiduciary duties without favoritism 
or partiality. Mr. Shaw, Senior Vice President and Trust Officer of the 
appellee bank, testified that when Mr. Carter first approached the bank 
he explained the circumstances about "contending parties, adverse in- 
terests," that it seemed to Shaw that there "very well might be ill feel- 
ing among the interested parties, that there might be legal proceedings" 
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(JA 106-107). The arrangements made between Riggs National Bank and 


counsel for the maternal heirs, now also counsel for the bank, were free- 
ly admitted by Mr. Wiegering, the bank's trust officer who participated 
in them, The same trust officer also testified that he had many discus- 
sions with counsel for the maternal heirs on the question of whether the 
bank's employment of that counsel would result in a conflict of interest 
(JA 110, 111 and additional similar testimony in TR 276-277). It is evi- 
dent from such testimony that the question of a conflict of interest was 

a matter of considerable concern to the bank, and the bank determined 
to clear the matter with the Register of Wills. Mr. Carter himself ad- 
mitted participating in the discussion with appellee of this same problem 
(JA 78). : 


When the probate court announced in its memorandum of June 25, 
1962, that it intended to appoint Riggs Bank as administrator, a clear 
duty devolved upon counsel for the maternal heirs to put the court and 
opposing counsel upon notice of the existing arrangements which gave 
the bank so much concern. If counsel had performed their duty, oppos- 
ing counsel could have opposed the appointment of Riggs Bank upon that 
ground in addition to the grounds that were advanced, and it is reason- 
able to assume that the probate court would not have appointed Riggs 
Bank, certainly not for the reason that it gave in its order of appoint- 
ment — that the best interest of the estate required that a disinterested 
party be appointed, Failure to make such disclosure to the probate court 
or to opposing counsel was an act of impropriety and unfairness of such 
seriousness as clearly to cause counsel for appellee to forfeit any right 
they might otherwise have had to compensation by virtue of their repre- 


sentation of appellee. 


This would be true even aside from the problem of conflict of in- 
terest in the dual representation of the maternal heirs and the adminis- 
trator bank, The two-fold question would still remain as to whether the 
bank was so aligned or in sympathy with the maternal heirs or their 


counsel as to be unsuitable for appointment as administrator, and whether 


18 


the probate court would have appointed Riggs if it had been informed of 


the facts. Such information might also have made a difference in the ap- 
peals decided by this Court in Gage v. Riggs National Bank (No. 17,309), 
115 U.S. App. D.C. 396, 320 F.2d 715, and Gage v. Riggs National Bank 
(No. 18,162), U.S. App. D.C. ,_——sF.2d__ (Decided May 21, 1964). 


Counsel for the maternal heirs expects to be compensated by them 
as well as by appellee bank (JA 60). It is not known whether such com- 
pensation would be based primarily on time or geared to the amount of 
the distributions to the maternal heirs. Counsel for the maternal heirs, 
when they arranged for their employment by the bank, notwithstanding 
the misgivings of the bank on the question of conflict of interest, assumed 
the risk that an ultimate determination of conflict of interest would de- 
prive them of any right to compensation out of the estate, leaving them to 
look only to the maternal heirs for their compensation. Had the probate 
court been informed of the facts then known only to the bank and its coun- 
sel, it might have come to the conclusion that this alone would disqualify 
the bank from appointment, somewhat along the lines of the reasoning of 
this Court in Gage v. Riggs (No. 18,162), U.S. App. D.C. ,___—s*F.2dd 
____ (Decided May 21, 1964): 

™* * * Of crucial importance in our view of the 
matter, however, as it seems also to have been to the 
District Court, was counsel's acknowledgment on the 
record that, if appellant was appointed administrator, 
the services which counsel anticipated rendering to 
him in that capacity would also be paid for by Amer- 
ican Archives Association and not by the estate. The 
District Court thought that this raised 'a serious pos- 
sibility of such conflict of interest’ as would create 
dangers to orderly and proper administration of the 
estate." 

Of course in Gage v. Riggs (No. 18,162), there was no agreement 
and no expectation that counsel for the paternal heirs would be employed 
by the administrator. It is apparent, therefore, that there was a much 
less "serious possibility of such conflict of interest" in that situation than 
there was, and is, in the situation respecting counsel for the appellee, 
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who not only represent the maternal heirs but also represent an adminis- 
trator occupying a fiduciary relation to all parties having an interest in 
the estate, including, necessarily, the paternal heirs. 


It is basic that an attorney may not represent conflicting interests 


without the consent of the persons whose interests conflict. 7 Am. Jur. 
2d, Attorneys at Law, Sec. 220, Page 174. This obligation is heightened 
in a situation where one of the clients to be dually represented is itself 

a fiduciary, with its own problems and duties of representation and trust. 
In such a case the consent of the fiduciary will not cure the conflict, if 
there is in fact a conflict, or if there is a likelihood that conflict will 
arise. Cf. Strong v. International Bldg. L. & Invest. Co., 183 Yl. 97, 55 
N.E. 675. In the instant case the maternal heirs filed formal consents 

to the appointment of the appellee bank about six weeks after the appoint- 
ment. Appellee offered no evidence below bearing on the question of 
whether such consents were freely and intelligently given. Passing over, 
for the moment, the question of whether the appellee bank and the mater- 
nal heirs could, by their consent alone, without the consent of the pater- 
nal heirs, cure the problem of conflict of interest, the evidence below 
leaves considerable doubt as to the quality of the consent given by the 
bank. Apparently it was the bank that first raised the question of con- 
flict of interest when the matter of employment of counsel for the mater- 
nal heirs was discussed, and it is clear from the testimony of Mr. Wieger- 
ing, the bank's trust officer, that the bank was quite concerned, and that 
it conditioned its agreement to employ Mr. Carter and his firm upon 
clearance of the conflict of interest question with the Register of Wills. 
Yet Mr. Wiegering could not specifically recall obtaining such clearance 
from the Register of Wills (JA 111). No evidence was offered by appellee 
to clarify this point. The giving of a clearance of this kind, it is noted, is 
not included, expressly or impliedly, among the powers and duties of the 
Register of Wills as then contained in Title 19, Sections 401 et seq., and 
now contained in Title 11, Sections 504-506, of the D. C. Code. 
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The paternal heirs (to whom appellee bank as administrator knew 
that it would owe a duty of fair and impartial representation) never gave 
their consent to the dual representation of both the bank and the maternal 
heirs by Mr. Carter and his firm. They and their counsel were intention- 
ally kept in the dark as to the private arrangements made between the 
bank and Mr. Carter. Mr, Carter testified that he did not inform counsel 
for the paternal heirs that he had obtained the consent of the appellee bank 
to accept appointment and even went so far as to Say that if he had dis- 
closed that information to counsel for the appellants it would have been an 
"inadvertence" (JA 110). 


Appellee bank actually believed that its appointment was obtained by 
the attorneys whom it agreed to employ, and whom it later did employ pur- 
suant to the agreement, and that as much as one or two tenths of all of the 
services rendered by the attorneys to the bank were rendered prior to its 
appointment (JA 109). Such a belief would certainly have given rise to a 
sense of obligation on the part of the bank to the attorneys it believed re- 
sponsible for its appointment, and would incline the bank to show favor- 
itism and partiality toward the attorneys and their other clients, the two 
maternal heirs. That there was already, even without such a sense of ob- 


ligation on the part of the bank, an inherent conflict of interest in the dual- 


ity of representation, is clear beyond question. See generally Sheridan v. 
Perpetual Building Association, __ U.S. App. D.C. _, 322 F.2d 418, in 


regard to conflicts of interest on the part of fiduciaries, non-disclosure, 


and the evils of situations creating tendencies to partiality. Counsel for 
appellee, at the time of their employment by appellee, already represented 
the maternal heirs. How could they, in any situation in which there was 
competition or conflict between the interests or desires of the two sets of 
heirs, give fair and impartial advice to the administrator bank while at the 
same time carrying out their duty of entire devotion to the individual in- 


terests of the maternal heirs ? 


Partiality or favoritism could be shown by the administrator bank in 


a number of ways. For example, a forced, sacrifice sale of the real estate, 
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over the objections of the paternal heirs, might for some special reason 
be in the interest of the maternal heirs, or might be in the interest of 


their counsel by providing funds from which their fees could be paid. 


A prime example of partiality by appellee bank in favor of the ma- 
ternal heirs and against the paternal heirs already exists in the record. 
The administrator, required by statute (Sec. 18-404 of the District of 
Columbia Code) to give notice of the time and place of the Court appraisal 
of the decedent's tangible personal property to "the persons immediately 
interested in the administration, or at least two of them, if they are nu- 
merous", gave no notice to any of the twelve paternal heirs.: When later 
confronted with this failure to give notice, the administrator (appellee), 
through the dual counsel, claimed compliance with the statute by saying 
that it had notified the two maternal heirs (by means of a telephone call 
to the counsel who dually represented appellee and the two maternal heirs). 
(Letter from said counsel to appellants’ counsel, dated December 28, 1962, 
attached as an Exhibit to "Supplement to Reply to Answer of Riggs National 
Bank to Motion to Compel Riggs National Bank to Permit Paternal First 
Cousins to have Tangible Personal Property Independently Appraised on 
Their Behalf" filed in the lower court on January 14, 1963).° Impartiality 
would have required appellee administrator to have included counsel for 
the paternal heirs as one of the two persons if it was only going to notify 
the statutory minimum of two persons. 


Still another example of partiality shown by appellee as adminis- 
trator exists in the record in the fact of its attempt to refuse the paternal 


heirs permission to have a private appraisal of the decedent's tangible 
personal property made without cost to the estate. (See Motion to Com- 
pel Riggs National Bank to Permit, etc., filed December 18, 1962, and 
contained in Record on Appeal in No. 18,162). 


6 Part of the record on appeal in No. 18,162 which was made a part of the rec- 
ord on appeal herein by Order entered June 9, 1964. : 
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The position of appellee's counsel, having such inherent conflict in 
loyalties, is essentially equivalent to the position of counsel which this 
Court disapproved in the recent cases of Milone v. English, 113 U.S. App. 
D.C. 207, 306 F.2d 814, and Murphy v. Washington American League Base 
Ball Club, Inc., 116 U.S. App. D.C. 362, 324 F.2d 394. The consent of the 
administrator and of! the maternal heirs, even if knowingly given, is no 
more effective to cure the evil than was the consent of the Washington 
American League Base Ball Club and the several co-defendant directors. 
Such consent could not cure the evil because in both cases there were in- 
terests of other persons involved who had not consented to the dual repre- 
sentation. Here counsel for appellee are involved in a number of conflicts 
in interest and loyalties. In addition to the conflict between the interest 
of the maternal heirs in obtaining the largest possible distribution and the 
interest of appellee bank in making the largest possible profit as adminis- 
trator, there are the even more important conflicts which have arisen and 
may in the future arise between the interests of the maternal heirs and 
the administrator on the one hand, and the interests of the paternal heirs 
on the other. There is also the problem of attorneys fees. To permit the 
joining of forces by the maternal heirs and the administrator by means of 
dual representation by the same counsel, in matters involving the rights 
of the paternal heirs, and then to saddle the paternal heirs with the major 


portion of the fee of opposing counsel, would offend all principles of jus- 


tice and equity. This Court's language in Abbolt, Puller & Myers v. Peyser, 
75 U.S. App. D.C. 162, 124 F.2d 524, is expressive of the correct approach 


to the allowance of counsel fees: 


"To pay plaintiff out of the monies in the hands of 
the receiver would be to require the ABC stockholders, 
for example, to pay a fee to the counsel who opposed 
them. That is not the law for the ordinary case. There 
is no reason to depart from the usual rule here.” (75 
U.S. App. D.C. 162, 163). 


A brief but interesting annotation is found in 47 A.L.R. 2d 1104, en- 


titled: "Propriety and effect of representation of heir or other beneficiary 
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of decedent's estate by attorney for executor or administrator in contro- 
versy with other heirs or beneficiaries." The annotation states in part, 
at page 1105: 


"It is elementary that where an attorney has been 
employed to represent a client in respect of a particu- 
lar matter, he cannot properly undertake to represent 
the adverse or conflicting interests of another person 
in respect of the same matter without the consent of 
the parties given after a full disclosure of the facts. 
Whether an attorney for an executor or administrator 
may properly represent an heir or other beneficiary 
of the estate of the decedent in a controversy with other 
heirs or beneficiaries depends, therefore, ordinarily, 
upon whether there is any conflict between the interests 
of the estate and those of the heir or other beneficiary 
in respect of the matter involved, and the latter ques- 
tion depends, in turn, upon the circumstances of the par- 
ticular case. 


"Because of the comparatively small number of 
cases dealing with the question, very few generaliza- 
tions may be made beyond the broad rule that where 
such conflict of interests exists, the attorney is dis- 
qualified to represent the heir or other beneficiary 
without the knowledge and consent of the persons af- 
fected, but not otherwise, and the results of the deci- 
sions must be stated largely in terms of holdings ; in 
particular instances." 


None of the cases discussed in the annotation involved a contest 


over the right to letters of administration or any of the other aggravating 
circumstances involved here, such as (1) the fact that the administrator 
had previously agreed, if it should be appointed, to employ counsel for 
one set of heirs who were contesting with another set the right to letters 
of administration, (2) the fact that the court in its order of appointment 
of the administrator had announced that it was in the best interests of the 
estate to appoint a disinterested party, (3) the fact that the attorney for 
the other set of heirs had informed the administrator on the first business 
day after the appointment that an appeal from the order of appointment 
was contemplated, or (4) the fact that the attorney charged with the con- 
flict of interest had failed to make proper disclosure to the Court. 
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One of the cases discussed in that annotation, Smith v. Jordan, 
(1904), 77 Conn, 469, 59 A. 507, was a suit by the administrator with 
the will annexed for the construction of the will. The administrator was 
also a claimant under the will, and the counsel who appeared for him as 
administrator also appeared for him and his brother as claimants under 
the will, The Court observed that while, in that case, no harm was done 
or intended by the dual representation, sound policy forbids such a prac- 
tice; that counsel who appear for the executor or trustee in cases brought 
for the construction of wills ought not to appear and act for legatees or 


devisees under the will. 


In Re Estate of Rorem (1954), 245 Iowa 1125, 66 N.W. 2d 292, 47 
A.L.R. 2d 1089, it appeared that an attorney for one of the co-executors, 
nearly two years after the estate was opened and after most of his work 
for the estate had been performed, was employed by one of the heirs to 
represent him in an equity action to establish his claim as the equitable 
owner of certain land of which the decedent died seized. It was held that 
this did not involve any violation of the professional duty of the attorney, 
so as to preclude an allowance to him for services rendered to the estate 
during such time as he was not acting as attorney for the heir in the 
equity suit, in view of the holding of the trial court, which was approved 
on appeal, that the equity action was at least in part between individual 


claimants to the land, in which the executors as such were not interested. 


It will be noted, as to the Rovem case, that the attorney was not al- 


lowed to recover for his services during the period of dual representa- 
tion and that the executors as such were not interested in the real estate 
that was in dispute, In the instant case, it is clear that from the begin- 
ning Riggs expected and intended, as administrator, to sell the real es- 
tate (in which the paternal heirs own a major interest and the maternal 


heirs own a minor interest) in order to pay taxes as well as the bank's 
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arr ae 7 : 
commission as administrator, not to mention a handsome attorneys’ fee 


for Mr. Carter and his firm. 


Derlin v. Derlin, 142 Md, 352, 121 A. 27 (1923), is also in point. 
The widow of testator, who was his third wife, was named Executrix in 
his will, and she employed one McKindless as her attorney. ‘McKindless 
happened to be the husband of one of the testator's children by his first 
wife, (There were no children by the second wife). The will left to the 
widow dower and thirds and such other legal rights in the estate as she 
might have, and divided the residue of the estate in equal shares among 
the children of the first and third marriages. Under the law of Maryland 
in effect at the time, the widow was actually entitled to one-third of the 
estate, not merely to dower and thirds. However, the children of the first 
marriage threatened litigation if the widow did not give up her right to 
one-third and give to each of the children of the first marriage an addi- 
tional sum of $1,000.00. On the advice of McKindless, the widow entered 
into an agreement to that effect with both sets of children. The court held 
that the conflict of interest arising out of the dispute between the widow 
and the children of the first marriage, one of whom was the wife of McKind- 
less, made it improper for McKindless to represent and advise the widow, 
and that the agreement she entered into upon his advice was not binding. 
The court quoted the following language from 2 R.C.L. 974, par. 51: 
"An attorney at law, who has once been retained and 

received the confidence of a client, is thereafter dis- 

qualified from acting for any other person adversely in- 

terested in the same general matter, however slight such 

adverse interest may be. Nor does it matter that the in- 

tention and motive of the attorney are honest. This rule 


is a rigid one, and designed not alone to prevent the dis- 
honest practitioner from fraudulent conduct, but as well 


f Testimony of Mr. Shaw, Senior Vice President and Trust Officer of Riggs Bank: 


"JT remember that it was our immediate program when we had 
been appointed to attempt to sell that property; that it had to be 
sold for many reasons. There was not enough personal property 
to pay taxes, commissions — or it was very minor sum" (TR 240). 
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to preclude the honest practitioner from putting him- 
Self in a position where he may be required to choose 
between conflicting duties, or be led to an attempt to 

reconcile conflicting interests, rather than to enforce 
to their full extent the rights of the interest which he 
should alone represent." 

In the light of the conflict of interest inherent in the dual represen- 
tation of appellee and the maternal heirs herein, it is clear that appellee 
is not entitled to any, allowance of attorneys fees. In Re Estate of Rorem, 
Supra, it was held that the attorney could not recover any compensation 
for services he rendered during the period of dual representation. In 
Sluggett v. Phillips, (Mo. App.), 178 S.W. 2d 458, the court refused to al- 
low any compensation out of a ward's estate to an attorney who acted as 
advisor to the guardian where the personal interest of the guardian was 
adverse to the interest of the ward and the attorney did not secure the 
appointment of an independent guardian ad litem. In Strong v. Interna- 
tional Bldg. L. & Invest. Co., 183 ll. 97, 55 N.E. 675, it was held that an 
attorney employed by a corporation to procure the discharge of all the 
receivers appointed for it, but who is also employed and paid by one of 
the contesting sets of receivers, will be precluded by public policy from 
recovering a fee from the corporation, even though the board of directors 
has by resolution approved what he has done with full knowledge of his 
inconsistent employments. See also Moffett Bros. Partnership Estate v. 
Moffett, 345 Mo. 741, 137 S.W. 2d 507. 


An attorney's fee for appellee's attorneys is also barred by the 
manner in which the employment was obtained, 7 Am. Jur. 2d, Attorneys 
at Law, Sec. 226, Page 178. The testimony of Mr. Carter and of Messrs, 


Shaw and Wiegering (who were certainly without bias on this point) can 


leave no room for doubt as to the fact of the solicitation. See Ingersoll 
v. Coal Creek Coal Co., 98 S.W. 178, 117 Tenn. 263, and Utz v. State Bar, 
130 P.2d 377, 21 Cal, 2d 100, 


Utz v. State Bary is illustrative of what activities by an attorney 


amount to prohibited solicitation, In that case an attorney sent a letter 
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to a Patrick McCaffrey stating that a named person had died leaving an 
estate, and asking if McCaffrey was related to the deceased. Subsequent- 
ly the attorney wrote again to McCaffrey asking for an appointment. The 
court held that such activities constituted improper soliciting of legal 


business. 


Counsel for appellee compounded the impropriety by the highly mis- 
leading testimony, referred to above (Page 6 of this brief), that they or 
the maternal heirs had no interest in the appointment of appellee. 


Il. 


THE $6,000 ATTORNEYS FEE ALLOWED BELOW : 
IS GROSSLY EXCESSIVE 


Appellee and its counsel placed the value of $6,000 upon all of the 


legal services rendered by such counsel during the period in question. 
The services that had been rendered, which they had considered in arriv- 
ing at that value, were the subject of careful interrogation by the appel- 
lants during the taking of Mr. Carter's deposition and during the hearing 
on the Exceptions to the Account. 


As a result, it was developed by Mr. Carter's own time records 
that of the total of approximately 434 hours of work claimed, appr oxi- 
mately 246 hours had been spent in connection with the efforts of appellee 
to support its original appointment. In Section I of this Argument it has 
been shown that it is the almost universal rule in this country not to 
charge an estate for services of that nature. For that reason alone, with- 
out considering any other factors, and accepting its own valuation of the 
services, appellee could not be entitled in any event to attorneys fees 
even approaching the amount allowed by the lower court. 


In Section II of this Argument we have shown that for a variety of 
compelling reasons, including, among others, conflict of interest and 


solicitation of employment, there is no right to any fee at all. 
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The experience of an attorney is of the utmost importance in plac- 
ing a value upon his services. Mr. Carter, who performed practically 
all of the services rendered, admitted that he had only been engaged in 
private practice one year and nine months at the time of his employment 
by the appellee, and that he had handled only one probate case before this 
one! No wonder it took him so many hours. Such lack of experience 
may explain the 40 to 50 hours Mr. Carter claimed for 27 telephone con- 
versations and 16 conferences with the Register of Wills and the Chief 
Deputy Register of Wills, although it would appear that such devotion to 
the requirements of a single case and to a single inexperienced 
counsel went far beyond the call of duty of the Register of Wills and his 
chief assistant. Mr. Carter consulted with the Register of Wills or one 


of his deputies as to every pleading in the record, or at least showed 


every pleading to the Register of Wills or a deputy! (JA 88) Mr. Carter 


conceded that he had spent an "inordinate" amount of time on at least 
one phase of the case, and his partner, Mr. Kuykendall, conceded that 
more experienced attorneys would have required less time to do the 
work that he and Mr. Carter did. Dividing the number of chargeable 
hours worked by the factor of ten might produce a result that would be 
fairer to the estate. Certainly it would be improper to penalize the 
estate and the heirs for Mr. Carter's lack of experience and expertise 
in probate matters. It was the appellee bank and the maternal heirs 
who employed him, and it would be fair and proper for them to pay him 


for the excessive time involved. 


The 188 hours remaining after deduction of the 246 hours admit- 
tedly devoted to the contest over letters of administration, are not only 
non-compensable for the reasons shown in Section II of this Argument, 
but they are also vulnerable in substantial part for still other reasons. 
Mr. Carter admitted that 60 to 75 hours were devoted to opposing (un- 
successfully) the appellants’ application to this Court for a supersedeas 
bond in Appeal No. 17,309, and acknowledged that the opposition had re- 
quired an "inordinate amount of legal research and consultation with 
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the Register's Office’ (JA 63). Appellee attempted strenuously to have 
this Court either deny the application for supersedeas or fix the amount 
thereof at $218,500.00 (TR 144) — a figure more than forty times the 
$5,000 bond this Court felt was required. Such a ridiculously excessive 
bond would have made it prohibitively expensive to appellants. Such an 
ill-intentioned and poorly conceived move was doomed to failure, and 
yet appellee seeks to charge the estate for the inordinate amount of time 
wasted on such a blunder. (It seems obvious, also, that the 60 to 75 hours 
so consumed by appellee's counsel really belong in the category of time 
spent in the contest over letters of administration, and should have been 
identified by appellee's counsel as in Category B rather than Category Cc 
in their breakdown of time shown in Exhibit 2. This, of course, is a still 
further basis for denying compensation for the reason dealt with in Sec- 
tion I of this Argument). (For the agreed definition of categories B and 
C, see Exhibit 10, JA 136). 


The 30 or 40 hours wasted by counsel for appellee as a result of 


their efforts to include certain improper items in the record on appeal 


in No. 17,309 (JA 90), are likewise non-compensable. Such efforts were 


not in good faith, were of no benefit to the estate, and really pertained 
to the above-mentioned Category B, viz., efforts to support the original 


appointment. 


Still another bar to the $6,000.00 fee is its utter lack of proper 
relationship to the value of the personalty shown in the Account ($5,879.68), 
or more than 100% of the personalty! A fee equal to 5% ($300.00) would 
be a usual fee for all services rendered to an administrator ‘for the com- 
plete administration of an estate of this size; a fee equal to 10% ($600.00) 
would be a most generous fee for an estate of this size. (It should be 
borne in mind also that the counsel fee in question was allowed in connec- 


tion with an intermediate account, prior to closing of the estate). 


It was incumbent upon appellee and its counsel to support the serv- 


ices and the hours of work claimed. Yet at the deposition of Mr. Carter, 
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and at the hearing before Judge McGarraghy in January, 1964, it was mani- 
fest that appellee's counsel had adopted a strange attitude. A marked tend- 
ency to indulge in evasiveness, quibbling, and unjustified claims of privi- 
lege, and an obvious unwillingness or inability to substantiate the hours of 
work claimed, are plainly evident throughout the 249 pages of Mr. Carter's 
deposition and even in the testimony of Mr. Carter and Mr. Kuykendall at 
the hearing in court (especially Pages 137 to 161 and 223 to 234 of the 
transcript of the court hearing). At the hearing, when Mr. Carter was 
asked about his time record of 7-26-62 — Praecipe and filing —- 1 hour”, 
he answered facetiously, "There may have been a traffic jam that day” 


(TR 160-161). Such an attitude on the part of counsel seeking a very sub- 


stantial fee — exceeding the value at which all of the personalty was car- 
ried in the account — casts serious doubt upon the accuracy and fairness 
of the remaining portions of their time records and statement of services. 


CONCLUSION 


The erroneous allowance of counsel fee by the lower court should 
be reversed. 


Respectfully submitted, 
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Due to space limitations, Appellants have not attempted to discuss 


in this reply brief all of the inaccuracies and other shortcomings of ap- 


pellee's brief. Only those deemed most significant are dealt with. 
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COMMENTS ON APPELLEE'S 
COUNTERSTATEMENT OF THE CASE 
Although appellee charges appellants with having made a "fictional 
and tendentious” and "'partial" statement of the case, it fails to give a 
Single example to justify such a charge, and itself commits, on a whole- 
sale basis, the very offense it complains of. A few examples are dis- 


cussed below. 


At Page 2 of its brief, appellee says in part that on May 17, 1962, 
"one Donald M. Sullivan appeared in the offices of Shanley, Fisher & 
Kuykendall . . . (Dep. 97)."" This belittling phraseology is not supported 
by the testimony of Mr. Carter (Dep. 97): 


"Yes, sir. Ifirst met Mr. Sullivan, I believe, on May 
17th, 1962, at which time Mr. Sullivan..." 


On pages 3 and 4, appellee attempts to divert the Court's attention 
from the real issues by referring to a misconceived and unfounded letter 
written by the Register of Wills to Mr. Sullivan, one of the counsel for 
Appellants, but fails to disclose that the record shows that the so-called 
"certain prior activity", referred to by Appellee as the subject of the 
Register's letter, was the payment of the decedent's probated funeral 
bill by Mr. Sullivan on behalf of Harold Calvin Gage, one of the paternal 
heirs (Letter of June.15, 1962 from Theodore Cogswell to Donald M. Sul- 
livan, and also letter of June 18, 1962 from Donald M. Sullivan to Theodore 
Cogswell, Record #18,162).* 


1 Some other examples of ''fictional and tendentious"” and "partial" statements 
by Appellee regarding this same matter include (1) Failure to disclose that the 
conference in Judge Tamm's chambers following the writing of Mr. Cogswell's 
letter of June 15, 1962, was requested by Mr. Sullivan (Record #18,162); (2) Ap- 
pellee's statement in footnote 10 at Page 8 that ''The categories were designated 
as * * *'D' —time spent on Grievance Committee investigation of Mr. Sullivan." 
(Emphasis supplied), when in fact Category ''D'' was never so designated in the 
record (See Exhibit No. 10 at JA 136 and also Page 62 of Deposition, for the actual 
record designations of such category as ''D — work in connection with the Griev- 
ance Committee investigation" or "items concerning time spent in connection with 
the grievance committee matter"); and (3) Failure to disclose that Judge Tamm's 
memorandum of June 21, 1962 contained a suggestion of an investigation also of 
the conduct of Mr. Cogswell (Memorandum from Judge Tamm: " * * * if Mr. Cogs- 
well, or members of his staff, have done anything improper in this case, or if their 

(Continued on next page) 
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It is obvious that payment of the funeral bill was fully within the 
rights of the heir and of his counsel acting for him, The law on this 
point is well settled. See, for example, Barton v. Tabler, (1944), 183 
Md. 227, 37 A.2d 266; Culley v. Mohlenbrock, 36 Ol. App. 84; and In re 
Englehart's Estate, 17 N. Mex. 299, 128 P. 67, all holding that an heir 
has the right to protect the estate by paying off a creditor for the pur- 
pose of preventing the appointment of the creditor as administrator of 


the estate. Appellee’s counsel is not able to claim lack of knowledge 


of these three cases — they were cited and explained to the Court in the 
presence of Mr. Carter on June 20, 1962 (JA 31-33, #18, 162). 


At page 3 Appellee states: 


"As the head of the Riggs Trust Department, Mr. Shaw, 
testified (JA 107), the Riggs Bank was initially reluctant to 
serve even if all of the heirs jointly requested its appoint - 
ment, and it was not until a subsequent meeting with Mr, 
Carter on June 14th (JA 72) that Mr. Shaw on behalf of the 
Riggs Bank did so agree." (Italics supplied). 


A reading of Mr. Shaw's testimony at Page 107 of the Joint Ap- 
pendix and of Mr. Shaw's entire testimony (Tr. 235-250) reveals that he 
at no time indicated that there was any reluctance on the part of Riggs 
to serve as administrator "if all of the heirs jointly requested its ap- 
pointment."" In fact, a fair reading of Mr. Shaw's testimony at Page 107 
of the Joint Appendix and at Pages 235-250 of the Transcript, can pro- 
duce but one conclusion, viz., that it was the very fact of disagreement 
and controversy between the two sets of heirs that caused Riggs to be 


reluctant to serve, and that if all the heirs had joined in requesting 


: (Continued from preceding page) 
actions have been motivated by any bias or prejudice, the Court again has an ad- 
ministrative problem of a disciplinary nature." — Record #18,162), ‘Also, com- 
pare the language used in Appellee's brief with the language appearing in Mr. 
Carter's letter to Mr. Palmer dated July 18, 1962 (Exh. 5, JA 133):: 
‘Sullivan informed Riggs during my absence that he intended to appeal 
the appointment, but I am not sure he will follow through, for among 
other things, by reference from Judge Tamm he and the Register of 
Wills are involved in a Grievance Committee proceeding flowing from 
Sullivan's payment — or attempted payment — of the bill for decedent's 
funeral." 
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Riggs to serve this would have removed the cause of Riggs’ reluctance. 
Yet Appellee has altered Mr. Shaw's testimony by supplying things he 
did not say, and now brazenly claims that Mr. Shaw testified to precise- 
ly the opposite effect! This is fiction and tendentiousness run riot. Such 
outright manufacture of words and ideas that Mr. Shaw did not use or ex- 
press, to serve Appellee's purpose, can only be ascribed to the extreme 
bias and partiality of Appellee and its counsel, doubtless arising out of 
the conflicts of interest that exist as to both. 


Another example of Appeliee's unfair innuendoes and omissions 


occurs on Page 6 of Appellee's Brief in a footnote where it is stated: 


"In a series of subsequent designations Mr. Sullivan 
attempted to include in the record on appeal such extrane- 
ous, post-decisional documents as a lengthy defense to the 
Grievance Committee of Mr. Sullivan's conduct, but this 
Court on motion by Mr. Carter entered an order (February 
5, 1963) restricting the record desired by Mr. Sullivan to 
those items in his original designation (File #17,309)" 
(Footnote 6, page 6 of Appellee’s Brief). 


The real facts are that the "series of subsequent designations"’ mentioned 


by Appellee, which incidentally included two "subsequent" designations 


by Appellee itself, followed and were caused by the improper inclusion 


by Appellee, in its original counterdesignation of record, of certain de- 

famatory, irrelevant and extraneous documents, including the inexcusable 
letter of June 15, 1962 to Mr. Sullivan from Mr. Cogswell in regard to the 
payment of the decedent's funeral bill and Judge Tamm's Memorandum of 
June 21, 1962” (Record #18,162). Appellee likewise failed to disclose the 


a The District Court (Judge Jones) felt that the governing rules prevented that 
court from striking the matter compiained of, but expressed its opinion that Ap- 
pellee's counsel was carrying on a warfare'' against one of Appellants' counsel 
and said: 

"The sad part of this thing — and you (counsel for appellants) and I see 
it, and ] am sure appellee's counsel sees it --is that the prejudice 
here comes in as far as counse! is concerned. In other words, Judge 
Tamm's memorandum and Judge Sirica's memorandum had nothing 
to do with this appeal. But J see no way, no power in this Court to 
strike it." (Tr. 11, Proceedings before Judge William B. Jones, Sept. 
4, 1962; Record #18,162). 
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fact that Appellants' basic position in regard to the various designations 
was eventually vindicated by this Court when it granted Appellants’ mo- 
tion to strike the offending portions of Appellee's original counterdesigna- 
tion (Order entered June 10, 1963 in #17,309). 


An example of Appellee's use of far-fetched assumption that ap- 


proaches the fictional occurs in footnote 8 at Page 6 of Appellee's Brief, 
where it is stated that this Court, in denying Appellants' application for 
supersedeas in #18,162, was "apparently convinced of the disastrous ef- 


fects upon the estate of Appellants' tactics of obstruction and delay." 


The above quoted statement by Appellee is illogical speculation, 
not fact. The Court, in denying supersedeas, announced no reason for 
its action. If counsel are to speculate on the Court's unannounced rea- 
son for denying supersedeas in #18,162 (when it had previously granted 
a similar supersedeas in #17,309), the logical assumption is that it did 
so because it had already reached a preliminary decision to affirm the 
judgment in #18,162. (This Court did not enter its Order denying super- 
sedeas until February 12, 1964, after it had heard oral arguments on the 
merits of the appeal itself, File #18,162) 


Certainly there is no basis for Appellee's reading into the Court's 
action a finding that Appellants had been guilty of "obstruction and delay”. 
Appellants hoped that they would win their appeal. They reasonably be- 
lieved that they had the law on their side. The Appellee was proceeding 
with sale of the decedent's very valuable realty notwithstanding the pend- 
ency of the appeal. Appellants believed that a forced court sale of the 
real estate would result in its sale at a great sacrifice in price. They 
were fearful that the sale might be accomplished before the appeal was 
decided. Under such circumstances, no fair-minded person could charge 
Appellants with "obstruction and delay" when they applied for supersedeas 
Yet Appellee has presumed to read such a charge into this Court's action 


in denying supersedeas 
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Repeatedly throughout its Brief, and especially in its counter-state- 
ment of the case, Appellee refers to the maternal first cousins of the de- 
cedent as "the maternal heirs", and to Appellants, who are the paternal 
first cousins, as "the alleged paternal heirs" or "the supposed paternal 
heirs", This technique of differentiation by innuendo is employed so fre- 
quently as to rule out the possibility of accident. It can only serve to 
mislead the Court. The record shows that each of the twelve paternal 
first cousins filed his affidavit in the lower court giving the specific de- 
taiis of his relationship, including his date and place of birth, the name 
of his father or mother, and the relationship of such parent as the brother 
or sister of the decedent's father, Harley Calvin Gage (See the sworn Con- 
sents to Appointment of Administrator filed by the paternal cousins — 
Record #18,162). In addition, Appellants actually tendered® to the lower 
court documentary proof of the relationship of all twelve of the paternal 
first cousins (JA 69, #18,162). 


The maternal heirs, on the other hand, failed to make any tender 


to the court of documentary proof of their relationship.* This fact under- 


scores the unfairness of Appellee's innuendoes and clearly demonstrates 
the partiality of Appellee for the maternal heirs, with whom Appellee 
shares counsel. 


Sour. Sullivan: * * * Now, I have with me this morning, Your Honor, docu- 
mentary proof, by certified copies of birth and death records, of the re- 
lationship of ail twelve of the paternal first cousins, which I would tender 
to the Court if the Court is interested. 


"The Court: I simply raise the question. Does anybody question the rela- 
tionship of these twelve paternal cousins? Do you question the relation- 
ship, Mr. Carter? 

"Mr. Carter: We have not so questioned heretofore and do not now. 

"The Court: I did not understand there was any question about the rela- 
tionship. * * *' (Hearing of July 17, 1963 before Judge McGarraghy; 

JA 69, #18,162). 


4 Appellants have not questioned the relationship of the maternal heirs. (Each 
of the two maternal heirs has filed her own affidavit giving the name of her mother 
and the relationship of her mother as the sister of the decedent's mother, Mary 
Eldora Mott Gage). The only point Appellants are making in this regard is the 
lack of candor, the unfairness, and the partiality manifested by Appellee's manner 
of referring to the paternal heirs as contrasted with its manner of referring tothe 
maternal heirs. 
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It is the dual representation by Mr. Carter and his firm of the Ap- 
pellee and the maternal heirs that supplies both the cause and the means 
for this technique of invidious discrimination against the paternal heirs. 
Appellee's Brief is but one more concrete illustration of the impropriety 
of permitting the same counsel to represent the administrator and one 


set of heirs in a contest or controversy with another set of heirs. 


REPLY TO APPELLEE'S ARGUMENT 
Part I 


Appellee has not cited a single authentic precedent for ‘the proposi- 
tion advanced in Part I of its Argument that it is entitled to an allowance 
of counsel fees incurred in the (unsuccessful) attempt to prevent the set- 
ting aside of its original appointment. Instead, it has resorted to the use 
of "analogies" that are not analogous, to reasoning that is remarkably 
imprecise, and to the now familiar diversionary attacks upon one of Ap- 
pellants' counsel and the American Archives Association, the latter hav- 
ing committed the capital sins of (1) finding unknown heirs, thereby pre- 
venting the impending escheat of their birthright as well as the impending 
appointment of a volunteer "creditor" as administratrix, and (2) receiv- 
ing a partial assignment of the paternal heirs' shares in the estate as 
compensation for its extensive genealogical investigation and its discov- 
ery and location of heirs comprising six different branches of the dece- 


dent's family residing in widely scattered states across the country. 


Appellee begins by citing Gage v. Riggs National Bank (#18,162), 
__U.S. App. D.C. , _—s ‘F.2d _, as establishing the "law of the 
case". The law of the case, as expounded by Appellee, is that the re- 
appointment of Appellee by the lower court, in order to eliminate "'dan- 
gers to orderly and proper administration of the estate”, arising out of 


"a serious possibility of .. . conflict of interest"’, was within the discre- 


tion of the lower court. Assuming arvguendo that that completed action 


may properly be called the "law of the case" as to this appeal, it would 
hardly appear to be any authority for ignoring an actual conflict of 
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interest (as opposed to a mere possibility), that has actually interfered 


with the orderly and proper administration of the estate in a multitude 

of ways (See Part Il of Appellants’ Brief), or for ignoring evidence of 
conflict of interest, or solicitation, or of any other improper conduct on 
the part of counsel for Appellee, in passing upon the separate question 

of the right to counsel fees, The fact that without knowledge of such 
facts, or without knowledge of some of them, this Court reaffirmed the 
appointment of Appellee in that appeal, does not in any way tie the Court's 
hands in its consideration and disposition of the issues involved in this 
appeal. Even if this Court had known all the facts bearing on the ques- 
tion of the right to counsel fees, at the time it affirmed the lower court's 
reappointment of Appellee, it still would not be foreclosed from consider- 
ing the question at this time, as that was not and could not have been an 


issue in the earlier appeal. 


Appellee next cites a Maryland case decided in 1849 (Ex parte Young, 
8 Gill 285, 90 A.L.R, 107) as supposedly supporting the proposition that 
Appellee bank ought to be allowed its counsel fees expended in the defense 
of its appointment as administrator, by analogy with the practice of allow- 


ing an executor his counsel fees for the defense of the will. 


But examination of that decision discloses that it supports the Ap- 
pellants' position, not the Appellee's. The Court in Ex parte Young made 
specific reference to the fact that the administratrix there was the person 
"distinctly designated" by the statute (necessarily, therefore, a relative 
not a stranger), pointed out that one of the purposes of such distinct desig- 
nation was to prevent litigation, and explained that the policy of the law in 
selecting persons nearest in interest was to bind up the interests of the 
administrator with that of persons entitled to the estate. The Court said: 

"The appointment, and the rights of administrators, 

are regulated by law. There must be some sufficient rea- 

son, then, in designating the particular parties, in their 

order, to whom the administration of the estate is commit- 


ted, The trust and confidence created by a testator in the 
selection of his executor, is in the case of an administrator, 
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created by law. The custodiary, in his relation to the per- 
son and estate of the intestate, is distinctly designated, 

first to prevent litigation about the possession, and secondly, 
‘for the security of the estate’; and under our testamentary 
system, this right cannot even be delegated. The persons 
nearest in interest are selected in priority to others more 
remote, and it is obvious that the policy of the law was ‘to 
bind up the interest of the administrator with that of persons 
entitled to the estate. 8G. & J. 84, Hoffman v. Gold.” 

(Ex parte Young, 8 Gill 285, 286) (Italics supplied). 


Appellee here (The Riggs Bank) can take no comfort from Ex parte 
Young. Riggs was nota person "distinctly designated” by the statute. 


It was not a person "nearest in interest". It was not a person "entitled 


to the estate." 


The Maryland courts have never given Ex parte Young the warped 
construction desired by Appellee. The case of Re Colvin, 4 Md. Ch. 126, 


decided in 1853, just four years later, is enlightening in regard to the 


interpretation of Ex parte Youngand the whole question of counsel fees 


for litigating the question of who should be appointed to administer an 


estate. We quote from the opinion in Re Colvin: 


"Nor can counsel fees be allowed for services rendered 
the parties in that part of the case which related to the per- 
son who should be appointed committee. If the parties inter- 
ested, differ and litigate this point, they must do it at their 
own expense. Elisha Warford, and those who united with him, 
objected to the appointment of Richard C. Warford and his 
sister, and recommended Mr. Ellicott. They succeeded, but 
it does not follow, that the counsel employed by them are to 
be paid out of the estate. * * * In this case the petition for 
the writ de lunatico inquirendo was filed by Richard C. War- 
ford, and not by Elisha Warford, the person upon whose rec- 
ommendation, with others, Ellicott was appointed committee 
of the estate. The former has preferred no claim for an al- 
lowance, and the latter is entitled to none for legal services 
rendered in litigating the question of a proper person to be 
appointed. The law designates no person who shall be ap- 
pointed committee, and therefore is unlike the case of Young, 
Ex parte, 8 Gill, 285, where it was decided that an adminis- 
trator, whose right to administer was successfully estab- 
lished, would be allowed for counsel fees." (italics supplied) 


*x * * * * 
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"Nor is it proper to charge the estate with the cost of a liti- 
gation about the appointment of a receiver. If other per- 
sons thought proper to carry on a controversy of that de- 
scription, well and good, but they must do so at their own 
expense. The committee and receiver, so long as he fills 
those offices, will be, and has been, allowed all the proper 
and reasonable fees paid to counsel for advice and assist- 
ance in the discharge of his duty, and in aiding him to pre- 
serve and defend the estate. But beyond this he cannot go. 
If he chooses to carry on a litigation for his office, he must 
pay the costs out of his own pocket. He holds the office at 
the discretion of the Court and should a dispute arise in 
regard to the propriety of continuing him in it, or appoint- 
ing some one in his stead, the controversy must be con- 
ducted by parties interested in the estate, and at their own 
expense." (4 Md. Ch. 126, 128-129, 132). 


To the same effect is the 1930 decision of the Court of Appeals of 
Maryland in Horton v. Horton, 158 Md. 626, 149 A, 552, in which the 
Court refused to allow counsel fees to an administratrix for services 
rendered in connection with litigation over the right to appointment, 
even though the administratrix was reappointed. In so doing, the Court 
said: 


"Some reliance is placed upon a supposed analogy be- 
tween the position of the administratrix in this case and 
that of an executor named in a will to which a caveat has 
been filed after probate. And it is contended that, because 
counsel fees may be allowed the executor for defending the 
will in such a case, they should be allowed the administra- 
trix in this case for prosecuting her application for adminis- 
tration, and again reference was made to Ex parte Young, 
supra. But clearly there is no such analogy. In the Young 
case the administratrix had the sole exclusive legal right 
to administration if she applied for it, and, in the opinion of 
the court, her relation to the estate placed her under an ob- 
ligation to defend that right. If that was so, there was some 
analogy between the position of the administratrix in that 
case and that of an executor defending a will after probate. 
But in this case the appellee was but one of a class, and 
there was no possible duty or obligation resting upon her to 
apply for administration, and there is a closer analogy be- 
tween her position and that of an executor named in a will 
defending it against a caveat filed before probate, and in 
such a case it is well settled that the executor is not enti- 
tled to counsel fees. Tilghman v. France, 99 Md. 616. In 
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our opinion, therefore, the appellee was not entitled to an 
allowance for counsel fees incurred in prosecuting her ap- 
plication for a reappointment as administratrix of her hus- 
band's estate after the revocation of her original letters 
(Louisville Trust Co. v. Fidelity & Columbia Trust Co., 209 
Ky. 289; Cate v. Cate (Tenn.) 43 S.W. 366; Wilbur v. Wilbur, 
17 Wash, 683; In re Byrne's Estate, 122 Cal. 260, 24C.J. 102; 
Woerner, Administration, sec. 517, page 1789, notes 5 and6), 
nor to counsel fees for services rendered in connection with 
the litigation which resulted in the revocation of her original 
letters. It follows that the order of the Orphans' Court of 
Baltimore City allowing her for such fees was erroneous, 
and must be reversed." (From decision of the Court of Ap- 
peals of Maryland in Horton v. Horton, 158 Md. 626, 636-637; 
149 A. 552; Italics supplied). 


See also Sullivan v. Doyle (1949), 193 Md. 421, 67 A.2d 246. 


The Riggs Bank, Appellee here, not being "distinctly designated” 
by statute, and not having "'the sole exclusive legal right to administra- 
tion", thus falls within the rule of Ex parte Young, Re Col ae Sullivan 
v. Doyle, and Horton v. Horton, and is not entitled to counsel fees for 
services rendered in connection with the litigation which resulted in the 


revocation of its original letters. 


Notwithstanding that ali of the Maryland cases are clearly against 
it, Appellee ingeniously constructs an “analogy” that attempts to convert 
weakness into strength. The very fact that the decisions are all against 
the Appellee, by inversion becomes a point in its favor. As part of the 
inversion process, Appellee necessarily rejects the rationale of the Mary- 
land cases, as well as their holdings. In each of the Maryland decisions 
the court conditioned allowance of counsel fees upon compliance with the 
statutory requirement of appointment of a distinclly designaled person — 
a relative who had an interest in the estate and who had the highest pri- 
ority of appointment, who was not merely a member of a class. Those 
conditions were not met in this case. As a matter of fact, this Court in 
Gage v. Riggs National Bank (No. 18,162) in effect allowed a secondarily 
preferred class to delegate their secondary right of appointment to an 


outsider, Although called an "approval and consent" and not a "delegation", 
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there is no difference in substance. This “approval and consent”, be it 


noted, was executed by the two maternal heirs while they shared counsel 


with Appellee, as they still do. 


In Ex parte Young, supra, the Court said at page 286: 


"The custodiary, in his relation to the person and 

estate of the intestate, is distinctly designated, first to 

prevent litigation about the possession, and secondly, 

‘for the security of the estate;’ and under our testamen- 

tary system, this right cannot even be delegated. The 

persons nearest in interest are selected in priority to 

others more remote, and it is obvious that the policy of 

the law was to bind up the interest of the administrator 

with that of the persons entitled to the estate..." 

(Italics supplied). 

Under the rationale of Ex parte Young, and of all the other Mary- 
land cases, Appellee is not entitled to counsel fees tor defending the 
first appointment. The Maryland rule, which is supported by the great 
weight of authority, will have to be rejected by this Court if it is to hold 


in favor of Appellee. 


At Page 16 Appellee quotes what Appellee says is "the controlling 
principle” of the annotation in 90 A.L.R. 101 ef seg. A brief examination 
of the annotation, and the mere inspection of the language quoted by Ap- 
pellee, will demonstrate that Appeilee's statement is decidedly lacking 
in accuracy, to say the least. The language quoted by Appellee is plain- 
ly vot the statement of a "controliing principle” (it is not even italicized, 
set off, or otherwise emphasized), but is in the nature of an observation 
based upon the matters mentioned in the preceding one or two paragraphs 
of the annotation, It is readily seen from reading the two preceding para- 
graphs that the language Appellee has quoted neither has nor was intend- 
ed by the annotator to have, the effect of contradicting the rules and prin- 
ciples stated in the main part of the annotation, which are discussed fully 


in Part I of Appellants’ Brief. 


Appellee cites two District of Columbia cases, Tuohy v. Hanlon, 18 
App. D.C. 225, and Hutchins v. Hutchins, 48 App, D.C. 286, in both of 


5 See Exhibit 7, JA 135. 
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which counsel fees were allowed to executors who had unsuccessfully de- 
fended their testator’s wills, and Appellee urges that a principle of anal- 
ogy extends such allowance to administrators as well. However, an ex- 
amination of the opinions of this Court in Tuohy v. Hanlon and Hutchins 

v. Hutchins, supra, discloses that this Court in each case followed the 
general rule and expressly differentiated between executors and adminis- 
trators in terms that make it quite apparent that neither decision is au- 
thority for allowance of counsel fees to an administrator in a contest 


over the right to appointment. 
The following language appears in both decisions: 


"We cannot subscribe to the theory that in this Dis- 

trict, whatever the doctrine may be elsewhere, an executor 

derives his authority from the probate court, and not from 

the will of the deceased person. On the contrary, we have 

distinctly held in accordance with precedent, and with that 

which we may regard as the common law of England on the 

subject, that an executor, differing radically in this regard 

from an administrator, derives his authority from the will, 

and not from the court wherein he becomes qualified to act." 

(Tuohy v. Hanlon, 18 App. D.C, 225, 231, and Hutchins v. 

Hutchins, 48 App. D.C. 286, 291-292; Italics supplied). 

In both cases this Court allowed attorneys’ fees to the executors 
solely on the basis of the authority they derived from being named in the 
testator's will, and expressly stated that administrators, having no such 


authority from the decedent, are ina “radically” different position. 


It thus becomes apparent that Appellee has not cited a single case, 
in the District of Columbia or elsewhere, which supports its right to the 
allowance of counsel fees in connection with its efforts to sustain its ap- 


pointment as administrator. 


The lower court, having been fully advised by Appellants of the im- 
pressive authorities prohibiting allowance of counsel fees to administra- 
tors for such services and having been fully advised also of the lack of 


authorities supporting such allowances (JA 15-22, 41-43), clearly abused 


its discretion when it summarily characterized Appellants’ exceptions as 
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being "without merit", "not supported by any substantial evidence”, "not 
taken in good faith", and "frivolous". 


Part IL 


Part II of the Argument in Appellee's Brief is apparently intended 
to answer Part III of Appellants' Argument. (Most of the points in Part 
I of Appellants' Argument have been given what might be called the 
"silent treatment" by Appellee). 


At Page 19 of its Brief, Appellee refers to its counsel's "alleged" 
lack of experience. Actual lack of experience was not only proven in the 
record — it was actually admitted by said counsel. Mr. Carter testified 
that his private practice began in September, 1960 (only 20 months prior 
to his employment by the maternal heirs in this case) and that he had 
participated in only one probate matter prior to this case (JA 76). Mr. 
Kuykendall admitted his own lack of probate experience in the District 
of Columbia and conceded in open court that he and Mr. Carter probably 
spent more time than a more skilled attorney would have spent (JA 81). 


At another point on Page 19 of Appellee's Brief it is stated that 


Appellants’ counsel: 


". .. deliberately attempts to mislead this Court by calculat- 
ing 5% of an ‘estate of this size’ to be '$300.00', and repeats 
this deliberate deception by calculating 10% of ‘an estate of 
this size’ to be '$600.00". (Appellants’ Brief, p. 29). Actual- 
ly, of course, the estate consists of real estate appraised by 
an appraiser selected by counsel for appellants at $212,500 
(Tr. 284) and personalty acknowledged to be in excess of 
$5,800.00, making a total in excess of $215,000." (Page 19 
of Appellee's Brief). 


The following is what Appellants’ Brief actually said: 


"Still another bar to the $6,000 fee is its utter lack of proper 
relationship to the value of the personalty shown in the Ac- 
count ($5,879.68), or more than 100% of the bersonalty! A 
fee equal to 5% ($300.00) would be a usual fee for all serv- 
ices rendered to an administrator for the complete adminis- 
tration of an estate of this size; a fee equal to 10% ($600.00) 
would be a most: generous fee for an estate of this size." 
(Page 29 of Appellants’ Brief) (Italics supplied). 
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It is obvious that the word "estate" in the above-quoted language re- 


lates back to the word "personalty". No fair-minded person could arrive 
at any other conclusion, especially in the light of the frequent references 
in the records and Joint Appendices in this appeal and the two previous 
appeals (Nos. 17,309 and 18,162) to the valuable real estate, to its apprais- 
al by Thornton Owen as being worth $212,500.00, to the estimated amount 
of the Federal Estate Tax (approximately five or six times the value of 
the personalty), and so on. Pages 10, 20, 24 and 25 of Appellants' Brief 
contain references to the real estate, and on Page 25 reference to the 

real estate mentions the "handsome fee" which counsel for Appellee might 
claim if the real estate should be sold by the administrator. See also sub- 
paragraph (i) on Page 10 of Appellants' Brief. For Appellee, by its coun- 
sel, to make this venomous charge upon such a flimsy pretext is proof 
positive of the bias that exists against Appellants and the impropriety of 


allowing any fee to Appellee for the services of its counsel. 


It should also be noted in this connection that the total amount of 
time allegedly spent by Appeliee’s counsel in regard to the real estate 
was estimated by Appellee at 15 to 20 hours (JA 86). 


At Page 20 Appellee says that the lower court sustained Mr. Carter's 
refusal to answer six questions that had been put to him during the taking 
of his deposition. The six questions can be found in Appellants’ Motion to 
Compel Deponent, Harry Tyson Carter, To Answer Questions, etc. (Filed 
Dec. 30, 1963; Record #18,515). They involved, respectively: (1) the sub- 
stance of conversations Mr. Carter had with the Register of Wills prior 
to June 25, 1962, in regard to Riggs Bank; (2) what advice was given to 
Mr. Carter by anyone in the Register of Wilis office in regard to including 
Mr. Cogswell's letter of June 15, 1962 and Judge Tamm's memorandum of 
June 21, 1962 in Appellee’s counter-designation of record in No. 17,309; 
(3) the substance of a discussion by Mr. Carter with the Register of Wills 
in regard to Carter's appearance for the taking of his deposition; (4) 
whether Mr. Cogswell gave Mr. Carter any advice or suggestions with re- 
spect to claiming privilege when asked about conversations with the Reg- 


ister of Wills during his deposition; (5) what discussion he had with the 
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Register of Wills in regard to his deposition; (6) any discussion or con- 
versation he had with Mr. Cogswell or Mr. Burkhart since October 22, 
1963 (the filing date of the notice of the taking of Mr. Carter's deposition) 
regarding the claiming of privilege in connection with his deposition. 


With respect to question (1), the lower court sustained Mr. Carter's 
refusal to answer the question, on the ground of lack of materiality (Tr. 
10-13). (This was not a proper ground for refusing to answer a question 
on deposition). With respect to question (2), the lower court also sustain- 
ed Mr. Carter's refusal to answer the question, on the improper ground 
of lack of materiality (Tr. 13-15). As to question (3), the lower court in- 
terrupted Appellants’ counsel before he could complete his statement of 
the question, and ruled that it was not material (Tr. 15-16, 19-20). As to 


question (4), the lower court also ruled that the question was not material 
(Tr. 16-17). Questions (5) and (6), which are substantially repetitious of 


question (3), were not asked at the hearing and consequently were not 


ruled on by the court. 


Appellee contends that the lower court allowed Appellants "wide 
latitude” in the proceedings below, and quotes a few well-chosen but mis- 
leading illustrations from the transcript. Appellants could quote a great 
many more excerpts showing that counsel for the Appellants attempted to 
cocperate fully with the court in keeping the time down to a minimum, 

The trouble was that the "wide latitude"’ allowed by the lower court was 
considerably narrower than Appellants were entitled to in the exercise of 
their right of discovery, which the lower court had preempted, and was 
especially narrow when it came to questions concerning the activities of 
the Register of Wilis in connection with the estate proceedings. When his 
deposition was taken by Appellants, Mr. Carter (supported by his attorney, 
Mr. Kuykendall, who is also counse! for the Appellee) refused to answer 
all questions in that area, claiming "privilege". 

Appellants accordingly filed motions to compel Mr. Carter to an- 
swer a number of such questions, and also to compel him to produce docu- 
ments that he had refused to produce at the deposition (Record #18,515). .' 


However, the lower court denied Appellants' motion to defer the hearing 
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on the Exceptions, which would have enabled Appellants to complete their 
discovery into this particular area and other important areas before pro- 
ceeding to a hearing on the merits, and required them to ask their ques- 
tions of Mr. Carter "under the supervision of the court”. This turned out 
to be, in effect, a denial of Appellants’ right to discovery (under which the 


scope of examination is limited only to what is relevant and not privileged), 


as the lower court ruled out many questions of Mr. Carter that the court 


did not consider "material", 
A few illustrative excerpts from the transcript are quoted below: 


P. 31: "The Court: Iam asking you to ask this witness what 
you want. Iam substituting this hearing for the motions. If 
you have anything else to ask of this witness, you may do so 
and I can pass on it." 

* *” * * * 


P, 32: "The Court: What about D? 


"Mr, Kuykendall: Well, there he wants to know about 
conversations between any member of our firm and the Reg- 
ister of Wills." 


"The Court: I ruled that the conversations are not ad- 
missible, and I adhere to that ruling.” 
* * * * * | 


P. 45: "Mr. Sullivan: Your Honor, the problem with that is, 
it is depriving the exceptanis of the benefit of the discovery 
procedure, As Your Honor knows, there is a different lati- 
tude permitted in discovery procedure than in testimony in 
the actual Court proceeding. There is a difference in the 
latitude and there is a difference in benefit out of the exam- 
ination. And — 


"The Court: Iam satisfied that the most orderly way 
to proceed with this case and to bring it to a conclusion is 
for the Court to preside at all further discovery, and the 
Court is going to dco so. The Court is prepared to proceed 
with discovery this morning. 


"Mr, Sullivan: That will take longer, Your Honor. 
"The Court: We will see about that. 
"Mr. Sullivan: And we do for the record maintain 

our position that we are entitled to the discovery procedures. 


* * * * x! 


P, 79: "The Court: I have already passed on that. We are 
not going to have any more depositions. The discovery is 
going to be conducted by the Court from now on." 

* * * * * 
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P, 101: "Mr. Sullivan: Do you know whether in fact the Reg- 
ister of Wills office did make a recommendation to the Court 
at that time for the appointment of the Riggs Bank? 


"The Court: What is the materiality of that? 
"Mr. Sullivan: If Your Honor please — 


"The Court: I don't think that any recommendations 
that the Register of Wills makes to the Court, unless it is a 
matter of public record, is material in this case." 
* * * cd * 


P. 215: "Mr. Sullivan: Do I understand you did not make a 

recommendation to the Court in connection with the appoint- 
ment of an administrator in this case or in connection with 

the refusal to appoint any applicant? 


"The Court: You need not answer, Mr. Cogswell. 
It is irrelevant." 


Although Appellee refers to what is called the "extensive voluntary 
cooperation” of Mr. Carter in connection with the taking of his deposition, 
nothing could be further from the truth. In the first place, he was under 
subpoena. In the second place, there could not have been a more difficult, 
evasive, quibbling, hair-splitting witness. In the third place, he failed to 
produce his diary at the first session of his deposition, claiming that the 
subpoena called for "diary entries" rather than "diaries" (Dep. 102), and 
this hair-splitting claim was made despite the fact that the subpoena speci- 
fied ''all diary entries, notes, records, correspondence, documents and 
files now in your possession or under your control, relating in any way to 
services rendered herein by Shanley, Fisher & Kuykendall and Harry T. 
Carter” (Record #18,515). This was the reason why a second subpoena 
was served upon Mr. Carter in December, 1963, calling for "original 
diaries" as well as "diary entries" (Record, #18,515). In the fourth place, 
he refused to answer questions and refused to permit inspection of docu- 
ments, claiming privilege where none existed,° (See Motion for Produc- 
tion of Documents filed by Appellants on December 31, 1963; Record 
#18,515). 


6 Mr. Carter ultimately escaped answering many such questions and was permit- 
ted to withhold certain documents, not on the ground of "privilege'’, but on the 
ground of lack of materiality. This latter ground, of course, was not available to 
Mr. Carter on deposition. 
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Part IL. 


The finding of the court below that Appellants’ Exceptions were 'with- 
out merit”, "not supported by any substantial evidence", "frivolous", and 
"not taken in good faith", was a blanket finding applied by the court toail of 
Appellants’ exceptions, including those relating to the excessiveness of the 
fee, the extraordinary amount of time spent in conferences and telephone 
conversations with the Register of Wills, Mr. Carter's lack of experience 
and knowledge in probate matters and in private practice, the admittedly 
"inordinate" amount of time spent by Mr. Carter in fruitlessly and pointless- 
ly opposing Appellants’ application for supersedeas bond, the large number 
of hours wasted by Mr. Carter in his efforts to include certain manifestly 
improper items in the record on appeal in No. 17,309, and the like. (See 
Part Il, Appellants’ Brief). | 


The lower court's blanket findings also applied to the exceptions re- 
lating to the strictly legal proposition that compensation for legal services 
rendered in a contest over the right to letters of administration may not be 
allowed out of an estate, especially when the letters under which the serv- 
ices were rendered were subsequently revoked. (See Part L Appellants’ 
Brief). Ina word, the lower court has stigmatized all of the exceptions, 
without any attempt to differentiate between them, using the strongest pos- 
sible language, and without a shred of evidence to justify such language as 
to any of the exceptions. Even the strictly legal propositions ‘contained in 
the exceptions, supported by the great weight of authority, are So stigma- 
tized by the lower court. Faced with the problem of defending such find- 
ings, Appellee has chosen to write the heading of Part II of its Argument 
in a manner that suggests that the lower court restricted its stigmata to 
the exceptions relating to the questions of conflict of interest and solicita- 
tion. 

Contrary to Appellee's assertions, Appellants have never mentioned 
or charged a conspiracy; Appeliee itself has supplied both the word and 
the theory to them. The Memorandum of Judge Tamm, cited in footnote 14 


at Page 22 of Appellee's Brief, has no relevance to the issues involved in 


this appeal. Its contents concerned Mr. Sullivan and Mr. Cogswell ina 
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matter personal to them, and it would be improper to charge it to Appel- 


lants. Moreover, Judge Tamm's Memorandum was in error in ascribing 


the use of the word "conspiracy" to Mr. Sullivan. (See text of Mr. Sullivan's 
remarks, attached to copy of Detailed Statement of Position of Donald M. 
Sullivan, filed in the lower court on August 10, 1962, Record #18,162). 


It can be readily seen also from the context of Judge Tamm's Memo- 
randum that Mr. Sullivan made no complaint against the Probate Court it- 
self. It was Mr. Carter himself who later sought to drag the Probate Court 
into it by his letter of October 28, 1963, to Judge Tamm (Record #18,162), 
a letter that Appellee omitted to mention in its Brief. That letter, contain- 
ing a wildly distorted interpretation of Appellants' exceptions, obviously 
was designed to embroil Appellants' counsel with the lower court. That at- 
tempt failed, but Appellee is not loathe to muddy the waters with a repeti- 
tion of the attack in this Court. 


On the question of whether Appellee's counsel solicited their employ- 
ment by Appellee, the relatively disinterested testimony of Messrs, Shaw 
and Wiegering is believable; the interested testimony of Mr. Carter is not. 
Appellee contends, despite the contrary testimony of its own officers, 
Messrs. Shaw and Wiegering, that Mr. Carter's visits to the Appellee on 
June 6,11, 12 and 14, 1962, were merely attempts on the part of Mr. Carter 
to carry out a proposal that had been made by Mr. Sullivan to Mr. Carter 
that they try to "agree on an institutional administrator other than The Na- 
tional Bank of Washington", yet Appellee fails to give a rational explanation 
of why, if that was so, Mr. Carter never informed Mr. Sullivan of the fact 
of the meetings or of the fact that Appellee had agreed to serve if appointed. 
If Mr. Carter had been genuinely desirous of attempting to secure the agree- 
ment of all the heirs to the appointment of Appellee bank, the natural thing 
for him to have done would have been to report to Appellants’ counsel the 
results of his efforts. Instead, Mr. Carter purposely remained silent for 
a period extending through the hearing on the various petitions and cross- 
petitions for appointment (June 20, 1962) and through the time of the Court's 
announcement of its intention to appoint Appellee (June 25, 1962). His lame 
excuse, that on June 27, 1962 @ftery the probate court had announced its 
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intention to appoint Riggs), Mr. Sullivan had told him that he, Sullivan, was 


no longer interested in trying to agree on a neutral bank, and that that was 
why he had not informed Mr. Sullivan of his negotiations with Riggs, is as 
absurd as it is incredible. 

Appellee says at Pages 3 and 4 of its Brief that it was against the 
"background" of Mr. Cogswell's letter to Mr. Sullivan (a letter that should 
never have been written), the conference in Judge Tamm's chambers (called 
on the demand of Mr. Sullivan, for the purpose of having the Cogswell letter 
expunged), and Judge Tamm's memorandum of June 21, 1962 (which mani- 
festly did not prejudge the question of whether it was Sullivan or Cogswell 
who had acted improperly), that Mr. Carter concluded that the interests of 
his clients demanded that Mr. Sullivan be precluded from representing an 


estate in which his clients had an interest. 


But what real justification did Mr. Carter have for refusing to go 
along with Mr. Sullivan's proposal that all of the heirs join in requesting 
the appointment of the National Bank of Washington? It was that refusal, 
coupled with the surreptitious dealings with Riggs, followed by the surprise 
appointment of Riggs, and then by the emergence of Mr. Carter as counsel 
for Riggs, that led to the extended litigation in this estate. Appellee im- 
plies that Mr. Carter refused because he thought Mr. Sullivan would repre- 
sent the National Bank of Washington if it was appointed, but the record 
shows that Carter failed even to discuss that question with Sullivan. If Mr. 
Carter was actually concerned for the reason Appellee would have the 
court believe, it seems strange that he did not voice his concern or his ob- 
jections to Mr. Sullivan, so as to give Mr. Sullivan an opportunity to agree 
not to accept employment by the National Bank of Washington. On the other 
hand, if Mr. Carter was only concerned because he wanted to be counsel 
for the administrator himself, his actions become understandable. The 
record shows that Mr. Carter did not at any time propose to Riggs or its 
representatives, or to the American Security and Trust Company, that ei- 
ther bank act as a "neutral" administrator at the joint request of all of the 
heirs, with Sullivan and Carter each "abdicating'" as a possible attorney 


for the so-called "neutral" administrator. On the contrary, the record 
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shows quite clearly that Mr. Carter busied himself from the beginning with 
instilling in the minds of the officers of Riggs feelings of hostility and sus- 
picion against Mr. Sullivan, the paternal heirs, and, of course, the American 
Archives Association, and in enlisting Riggs on his side and on the side of 
the maternal heirs in a dispute about letters of administration that could 
easily have been avoided after the so-called "creditor" had been eliminated. 

The principal events, and Mr. Carter's improbable explanations of 
his part in them, can be summed up as follows: 

First, Mr. Sullivan proposed to Mr. Carter that the maternal heirs 
join with the paternal heirs in requesting the appointment of the National 
Bank of Washington. All of the paternal heirs had already requested or 
consented to the appointment of National Bank of Washington (JA 7, #18,162). 
Moreover, Mr. Sullivan told Mr. Carter that he had had some conversations 
with Mr. Dooley of the National Bank of Washington and outlined to Mr. 
Carter the basis on which the National Bank of Washington was willing to 
undertake the administration of the estate (JA 64). 

Second, Mr. Carter refused to go along with Mr. Sullivan's proposal, 
although he admits that the maternal heirs had authorized him to, He at- 
tempts to explain this refusal by saying that the letter Mr. Cogswell had 
written to Mr. Sullivan on June 15, 1962, and the events that had occurred 
in consequence of the writing of that letter, had raised a "possible question 


as to Mr. Sullivan's professional integrity", and that he thought that Mr. 


Sull‘van would be attorney for the National Bank of Washington if it became 
administrator. Yet, as already mentioned, he failed to discuss this question 
with Mr, Sullivan, who actually had no intention of being attorney for the ad- 
ministrator (JA 95, 114, #18, 622). 

A further very significant fact is that the Cogswell letter was not writ- 
ten until June 15, 1962, and Mr. Carter by that time had clearly shown by 
his conduct that he was interested only in having Riggs Bank appointed as an 
ally of the maternal heirs and as another client for his firm. 

Mr. Carter's time sheets (Exh. 2, JA 114) show that on June 6, 1962, 
Mr. Carter telephoned Mr. Pilkington of Riggs Bank and also telephoned and 
had a conference with Mr. Wiegering of Riggs; that his next contact with 
Riggs was on June 11, a telephone conversation with an unidentified person; 
that he had a telephone conversation with Messrs. Wiegering and Shaw of 
Riggs on June 12; and that he had a conference with Shaw, Wiegering, and 
one other, on June 14, 
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Mr. Shaw testified that when Mr. Carter approached Riggs "to ascer- 
tain whether the bank would be willing to act as the Court-appointed adminis- 
trator" of the Gage estate, 


 _ some of the circumstances were explained about contend- 
ing parties, adverse interests. ... My inclination when we 
were first approached was not to accept appointment. .. We 
try not to become involved in law suits. It seemed to me that 
with the circumstances, as explained to me, that there very 
well might be ill feeling among the interested parties, that 
there might be legal proceedings. And I am sure that thefirst 
conference that I had on this subject ended with a declination 
on our part to act. Perhaps further explanations were made 
or assurances given, assurances of opinion; that we wereurged 
to act, agree to act, if appointed by the Court. . ."" (JA 106-7). 


Mr. Wiegering testified: 


"If [recall correctly, he (Mr. Carter) came into our office and 
presented me with a situation surrounding the death of Miss 
Gage and asked us if we were appointed would we act as ad- 
ministrator. If my recollection serves me correctly, I ad- 
vised him that I would want to consult Mr. Shaw before we ac- 
cepted or agreed to accept the business; that I would contact 
him later” (JA 110). 


* * * * * 


"Q. And what is your recollection as to the next conversation 
with Mr. Carter ? 

"A. If Irecall, I talked to Mr. Carter and I do not recall wheth- 
er this was by the telephone or in my office. But I advised 
him that we did not feel that we had facilities to handle a mat- 
ter of this nature at that time. I perhaps used some — used an 
approach that was ill advised, I don't know. But then later, 
we had some discussion of the matter with Mr. Pilkington, one 
of our officers, and then later we agreed that we would accept 
the business if the Court saw fit to appoint us. 

"Q. Can you fix the date on which you did agree that you would 
serve if the Court appointed you and who was present on that 
occasion? 

"A. I feel quite sure that this reference on June 14, 1962, to 
Mr. Carter, Mr. Shaw, and Mr. Burke and myself, represents 
the conference at which we agreed to accept the business (JA 
110). 

"Q. What can you tell us as to what Mr. Carter said on that 
occasion? 

"A. Well, I don't know that I can answer that. 


"Q. With respect to— 


24 
"A, Idon't recall any specific conversations. Naturally we 
discussed the acceptance of the business. 


"Q. Was there any discussion of employment of Mr. Carter 
or his firm by your bank? 


"A. Yes, sir. 

"Q. At that time? 

"A. I think there probably was. 

"Q. What is your recollection of that discussion? 


"A. Well, I will assume that the discussion was at this time. 
But Iam sure we advised Mr. Carter that it was our policy 
in any matter of this nature to employ as counsel for the 
estate the attorneys that brought the business. And that 
would be almost universally true unless there was some con- 
flict of interest or some other reason why we should not. 


"Q. Did Mr. Carter indicate at that time any reluctance to be 
your counsel if you were appointed? 


"A Ido not recall that he did. * * *" (Tr. 257; JA110-111). 


It is obvious from the above-quoted testimony that Mr. Carter had no 
interest whatever in the appointment of what he calls a "neutral" adminis- 
trator or in what he calls "reciprocal abdication", Whatever representa- 
tions he may have made to Mr. Sullivan, he did not breathe a word to any of 
the Riggs officers about the possibility of a joint request by all of the heirs 
for the appointment of Riggs. His every word and deed in his relations with 
Riggs were in opposition to and totally inconsistent with an amicable settle- 
ment of the dispute over letters of administration. The evidence is conclu- 
sive that Mr. Carter visited and negotiated with Riggs with but one goal in 
view — his employment as its counsel upon its appointment. For the lower 
court to have held otherwise, in the face of such evidence, and to go so far 
as to label this and the other exceptions taken by Appellants to the account 
as being "without merit", "not supported by any substantial evidence”, "not 


taken in good faith", and "frivolous", was a manifest abuse of discretion. 


Appellee's Brief fails to cite any cases supporting its position on the 
question of conflict of interest. It is significant also that Appellee avoids 
discussing Appellants’ arguments and the many cases and authorities in 
point cited by Appeliants in Section II of their Argument, including Milone 
v. English, 113 U.S. App. D.C. 207, 306 F.2d 814; Murphy v. Washington 
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American League Base Ball Club, Inc., 116 U.S. App. D.C. 362, 324 F.2d 
394; Sheridan v. Perpetual Building Association, _U.S. App. D.C. 
322 F.2d 418; Abbott, Puller & Myers v. Peyser, 75 U.S. App, D.C. 162, 
124 F.2d 524; In Re Rorem, 245 Iowa 1125, 66 N.W. 2d 292; 47 A.L.R. 2d 
1089; Derlin v. Derlin, 142 Md. 352, 121 A. 27; and a number of other im- 
portant cases cited by Appellants. Neither does the Appellee attempt to 


? 


answer Appellants' argument with respect to the failure of Appellee's 
counsel to inform the lower court, or counsel for the paternal heirs, at 
the time that the lower court announced its intention to appoint Appellee, 
or at any other time, of the pre-arrangements between Appellee and its 
counsel, which clearly eliminated Appellee as a "disinterested party”. 


When Appellee chooses to ignore certain of Appellants’ principal 
arguments, and the highly respectable authorities cited in support of them, 
it is a reasonable inference that Appellee has found them unanswerable. 


Respectfully submitted, 


DONALD M, SULLIVAN | 


NORMAN E., SILL 


430 Washington Building 
1434 New York Avenue, N.W. 
Washington 5, D. C. 


Attorneys for Appellants | 
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THE RIGGS NATIONAL BANK OF WASHINGTON, D. C., 
Administrator, 
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JOINT APPENDIX 


Relevant Docket Entries 

First and Final Account of the Riggs National Bank 
of Washington, D.C., Administrator, Filed 
August 30, 1963 ‘ 7 , : 

Statement of Services, Filed August 30, 1963 

Exceptions to Account, Filed October 22, 1963 


Points and Authorities in Support of Exceptions 
to Account : 5 F 


Protest, Filed October 22, 1963 


Exceptions to Statement of Services, Filed 
October 24, 1963 


Memorandum of Law in Opposition to Points and 
Authorities in Support of Exceptions to Account, 
Filed November 22, 1963 : 


Exceptants' Reply to Memorandum of Law, etc., Filed 
December 31, 1963 


Excerpts from Depositions of Harry Tyson Carter, 
November 1, 1963 
December 10, 1963 
December 11, 1963 


Excerpts from Transcript of Proceedings, January 7, 1964 
Witnesses: 


Harry T. Carter 
Direct 
Direct - January 8 8, 1964 
Cross 
Re-Direct 


Theodore Cogswell 
Direct 


Maude R. Pryse 
Direct 


Jerome K. aes 
Direct 


Edwin D. Shaw 
Direct 


(ii) 
Excerpts from Transcript of Proceedings (Cont'd.): 
Witnesses: 
William H. Wiegering 
Direct - 


Frank J. Burkart 
Direct 
Exhibits: 


# 2 Time Records of Shanley, Fisher & Kuykendall 
for Estate of Margaret Delano Gage from 
June 1, 1962 to June 28, 1963 


Letter to Arthur A. Palmer, Jr., dated ey 18, 
1962 . é 


Letter to Mr. Edwin Shaw,dated June 27, 1962 


Letter to Arthur A. Palmer, Jr., dated August 1, 
1962 - F ‘ i . . ; 


Letter to Donald M. Sullivan, dated November 6, 
1963 


Letter to Mr. Shee ita dated a dua 19, 
1962 7 


Memorandum and Argument on Behalf of Exceptants, 
Filed January 16, 1964 


Memorandum on Behalf of Accountant, Filed January 22, 
1964 , 


Memorandum of seee ey: Filed pee 30, 
1964 


Order Overruling Exceptions to Account, Filed 
February 7, 1964 


Notice of Appeal, Filed March 6, 1964 


(iii) 
JOINT APPENDIX 
IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


In re: Estate of 


MARGARET DELANO GAGE, Admn. No. 105,442 
(also known as 
Margaret Vivian St. John Gage), 


Deceased. 


RELEVANT DOCKET ENTRIES 


Memorandum of Judge Tamm 


Order granting administration 


Sworn statement for account, vouchers, statement of services 
and broker statements, filed. 


Objection of C. L. Grandin, Jr., by his attorney, to attorney's 
fees, filed with certificate of mailing. 


Exceptions of John Franklin Gage, et al., by their attorney, 
to account, filed with memorandum of points and 
authorities and certificate of mailing. 


Exceptions of John Franklin Gage, et al., by their attorney, 
to statement of services, filed with certificate of mailing. 


Memorandum of Law in opposition to points and authorities 
in support of exceptions to account, filed with certificate 
of mailing. 


Motion of John Franklin Gage, et al, by their attorney, for 
production of documents, filed with exhibit and memo- 
randum of points and authorities and certificate of mailing. 


Answer of John Franklin Gage, et al., by their attorney to 
memorandum of law, heretofore filed, filed with certificate 
of mailing. 


Memorandum of exceptants, by their attorney, and 
argument on behalf of exceptants, filed with certificate 
of mailing. 


Memorandum of Shanley, Fisher & Kuykendall, on behalf 
of accountant, filed with certificate of mailing. 


Memorandum opinion of Judge McGarraghy, filed. 


Order overruling exceptions to account and allowing the 
account to be approved and passed, Certificate of 
mailing. 

First and final account of administrator approved and 
passed 


Notice of appeal by Donald M. Sullivan, attorney for 
twelve appellants, from Court order of February 7, 
1964, overruling their exceptions to the first account 
of administrator, filed. 


Cost bond on appeal in the amount of $250.00 approved. 


[ Filed August 30, 1963] 
FIRST AND-FRYA L ACCOUNT OF THE RIGGS NATIONAL BANK 


This accountant charges itself with the following, 
to wit: 

As Per Inventory of Appraised Personal Estate: 
Household effects $2,932.75 
Jewelry 100.00 
Books 39.65 $3,072.40 

As per additional inventory of appraised personal 

estate: 

Household effects 

As per Inventory of Money and Debts: 

The Riggs National Bank of Washington, D.C., 

Dupont Circle Branch - Checking Account 
Savings Account 

Union Trust Company - Checking Account 

Cash in decedent's residence, received from D.C. 
Police Department, Property Clerk 

Additional Assets Received: 

Proceeds from 4 D.C. Transit tokens 

Proceeds from stamp found among effects 

Temporary Investments: 
$1,000. U.S. Treasury Bills, 11/29/62 

Redeemed 11/29/62 $1,000.00 
Purchased 8/31/62 993.15 


Difference - Interest 6.85 
Exhibit A 


Forward $5,879.68 


This accountant claims credit and allowance 
for the following, to wit: 


Brought Forward 
Vouchers 


S. H. Hines Company 


Funeral expenses of $879.40 paid by Donald 


M. Sullivan, Attorney for one of the heirs 
of decedent 


Hazard Printing Company 
Printed matter ordered prior to death 


D.C. Treasurer 
Water and sewer service 


2nd half 1962 D.C. real estate tax 
Penalty at 7% to date of payment 
lst half 1963 real estate tax 

Two death certificates 


Potomac Electric Power Company 
Service 


Washington Gas Light Company 
Service 


Chesapeake and Potomac Telephone Company 
Service 


Hartford Insurance Company 


Fire and extended coverage on residence 
3 years to 7/5/65 10 


Fire and extended coverage on contents 
increased to $5,000. 3 years to 
1/5/65 


11 
Fire and extended coverage on household 
effects temporarily stored at Sloan's 


Aetna Insurance Company 
Theft policy on contents of residence 


one year to 7/5/63 12 


$5 879.68 


$5,879.68 


$1,509.61 


Brought Forward $5,879.68 


Fireman's Fund Insurance Company 
Public liaibility on residence to 
2/1/63 


Public liability on residence 
3 years to 2/1/66 


Thomas J. Owen and Son Inc. 
Appraisal fee on residence 


American Safe and Lock Company 
Opening doors and truck 


Weaver Decorating Service 
Boarding up windows and doors 


George F.A. Stutz 
Turning off water 


Federal Storage Company 
Moving decedent's effects to 
Sloan's 
The Washington Law Reporter Company 
Notice to heirs 
Notice to creditors 


The Evening Star Newspaper Company 
Notice to heirs 


The Washington Post Company 
Notice to creditors 


Notary fees 


Register of Wills, D.C. 
Court costs 24 


Shanley, Fisher and Kuykendall 
Legal Services $6,000.00 
Out of pocket expenses 191.91 
(Unpaid) 25 


Commission to Administrator, Appointed 6/29/62 
5% of $5,879.68 (npaid) 


Deficiency of assets as of this accounting 3,178.85 


$1,509.61 


Report Under Rule 49 


Deficiency balance down $3,178.85 


Distributable unto: 
The Riggs National Bank of Washington, D.C., 
Administrator, appointed August 20, 1963, 
constituting a re-appointment - 
Consisting of: 

Household effects 3,152.75 
Jewelry 100.00 
Books 39.65 


Cash overdraft to be covered by re-appointed 
Administrator $6,471.25 


471.25 $6,471.25 


NOTE: 


The above cash overdraft is subject to be 
increased by costs to be taxed against estate 
by the Court of Appeals, not yet certified, 
and the Federal Estate Tax, the amount of 
same not yet determined as well as further 
administration costs and expenses. 


JBC:AWH:ms 


Form No. 123 


Brought Forward, 


Totals, 


DISTRICT OF COLUMBIA, TO WIT: 


oe the undersigned, Wm. H. Wiegering, Trust Officer of The Riggs and 
National Bank of Washington, D. C., Administrator of the estate of MARGA- 
RET DELANO GAGE, a/k/a MARGARET VIVIAN ST. JOHN GAGE late of 
the District of Columbia, deceased, do solemnly swear that the foregoing 
account is just and true, and that it has been bona fide paid, or secured to 


be paid, the several sums for which it claims claim credit:and allowances. 


/s/ Wm. H. Wiegering 


Trust Office of The Riggs National 
Bank of Washington, D. C. 


Sworn to and subscribed before me this 29th day of August, A.D., 1963 


/s/ James P. Connolly 
(Notarial Seal) Registervofxwikks for the District of Columbia 
Stexjoodctha Reobate Count 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Holding a Probate Court 
On this 7th day of February, A.D 1964 the foregoing account, being now 
presented for approval, the same is, after examination by the Court, approved 


and passed. 


/s/ Joseph C. McGarraghy 
| Judge. 


[ Filed August 30, 1963] 
STATEMENT OF SERVICES 
Services to the Estate of Margaret Delano Gage, Administration No. 
105,442, by Shanley, Fisher & Kuykendall as counsel for The Riggs Na- 
tional Bank of Washington, D.C., in its capacity as administrator of said 
estate under appointment of June 29, 1962 of the United States District 
Court for the District of Columbia sitting in probate were necessarily 


extensive and, in a number of respects, unique in this jurisdiction. 


I. 

The unique character and extent of the services required and their 
importance to the administration of probate matters in the District of 
Columbia resulted largely from events which transpired prior to the 
appointment of The Riggs National Bank as administrator, and said 
course of events, in fact, led the Court to appoint the Bank. Briefly 
stated, these events were as follows: 

Decedent was found dead in her house at #4 Dupont Circle on Feb- 
ruary 7, 1962, by the police. On the failure of the police to locate any 
relatives, an acquaintance of decedent through activities of the Washing- 
ton Club and the Mary Washington Chapter of the D.A.R., Mrs. Cloyd 
Heck Marvin, claimed the body and arranged for a proper burial, guaran- 
teeing payment of funeral expenses. Mrs. Marvin, having had no success 
in her further efforts to locate relatives of the decedent, filed a petition 
for letters of administration on March 22, 1962 and subsequently pub- 
lished against unknown heirs. 

Before Mrs. Marvin's petition was acted upon by the Court fourteen 
first cousins of the decedent, twelve paternal and two maternal, entered 
appearances. The twelve paternal cousins had been informed of decedent's 


death and their presumed heirship by representatives of the American 


Archives Association, a Delaware corporation, after having made a two- 


fifths assignment of their individual interests in an un-named estate to 
the Association. The two maternal cousins, having refused to sign an 


assignment in blank to the American Archives Association, learned of 


decedent's death by the simple expedient of a letter from their loca! 
attorney to the Register of Wills of the District of Columbia. 

Counsel for the American Archives Association agreed to rep- 
resent the paternal cousins in this estate without charge to the indivi- 
duals and filed a petition on their behalf asking the appointment of The 
National Bank of Washington. The two maternal cousins retained local 
counsel * who petitioned in their behalf for the appointment of one of 
the maternal cousins, Mrs. Palmer. Subsequently the paternal cousins 
added one of their number as a candidate for appointment alternative to 
The National Bank of Washington. : 

Mrs. Marvin and Mrs. Palmer opposed the alternative appointments 
sought by the paternal cousins principally on the grounds that the Ameri- 
can Archives Association was merely using the individual paternal 
cousins as a "front" for its activities in this estate, and that the Associa- 
tion, with no standing of its own, was actually controlling the litigation in 
behalf of the paternal cousins. ** 

Mrs. Marvin opposed Mrs. Palmer's appointment on the grounds 
that there being a disagreement between the maternal and paternal 
cousins, neither should be appointed : 

The paternal cousins opposed Mrs. Palmer's appointment by 
asserting the subordinate statutory preferences of the District of Col- 
umbia Code for the appointment of males over females, xe and of 
paternal relations over maternal relations. **** ! 

Both the paternal cousins and Mrs. Palmer opposed the appoint- 
ment of Mrs. Marvin on the basis that her preference was, at best, 


that of a creditor. ***** 


* Shanley, Fisher & Kuykendall, who were retained by the administrator 
following its appointment and who make this "Statement of Services." 

** Such control was subsequently found as a fact by this Court. 

*** Section 20-209. 

**** Section 20-214. 

***** To remove even that color of preference, counsel for the 
paternal cousins paid the funeral bill in behalf of one of his clients. 

This triggered a series of statements and events which led this Court 

to refer the matter to the Grievance Committee. 


In this posture a hearing was held; the Court rejected all petitions 
and appointed the Riggs Bank to administer decedent's estate. The Bank, 
having been apprised of the foregoing series of events and not having 
sought the appointment, accepted the appointment out of a sense of pub- 
lic responsibility, but with some reluctance. 


I. 

The services of counsel to the administrator may roughly be 
divided into two categories, one related to administration of decedent's 
property, and one related to the appeal of the Court's appointment which 
was taken by the paternal cousins, although, of course, the pendency of 
the appeal immeasurably complicated proper and necessary administra- 
tion since counsel for appellants apparently viewed every action of the 
administrator to administer as improper, and vigorously opposed every 
step. Such opposition although invariably unsuccessful, was, of course, 
costly to the estate. 

Not the least novel aspect of the administration under the appoint- 
ment of June 29, 1962, was the permission granted by the Court of 
Appeals for a supersedeas bond to issue some seven months after 
administration had been commenced. No authority was found in the 
District of Columbia to govern the administrator's duties and responsi- 


bilities in such a posture vis-a-vis such urgent matters as filing of tax 


returns and care and maintenance of tangible personal property, and 


because of the opposition of appellants resort had to be made to the 
Court of Appeals itself for permission to perform such a routine mat- 
ter of administration as to place furniture and other personal effects 
in storage pending sale. 

Perhaps the best example of the extent and nature of legal serv- 
ices required by the administrator in connection with its administration 
under the appointment of June 29, 1962, occurs with respect to the sale 
of the appraised tangible personal property. Despite the fact that no 


one has ever questioned the fact that the personal property should an4 
must be sold, counsel for the administrator found it necessary to appear 
three times in open court (and once in chambers) in connection with a 
routine petition for the sale of personalty. Despite the affirmation and 
reaffirmation of the administrator's authority to sell the appraised per- 
sonalty on the standard terms proposed in the original petition, consum- 
mation of the sale was frustrated at great cost to the estate on the eve 
of the auction by G. C. Sloan & Co., Inc., by the general supersedeas 
authorized by the Court of Appeals. : 

A similar pattern developed with respect to the administrator's 
petition to sell realty, said petition being required, as set forth therein, 
by virtue of a personal estate of less than six thousand dollars with which 
to pay debts, taxes, funeral expenses and costs of administration exceed- 
ing forty thousand dollars. 

Defense of the Court's appointment following the notice of appeal 
also involved an extraordinary volume of activity by counsel to the 
Administrator both in and out of the District Court and Court of Appeals. 
For example, counsel for appellants filed not fewer than five "designa- 
tions of record" following the original designation provided under the 
rules. Three appearances in District Court, followed by a motion in and 
an order of the Court of Appeals were required to limit the record on 
appeal to those items originally designated by appellants and counter- 
designated by counsel for the administrator. Delays resulting from this 
frenetic but fruitless activity on the part of appellants necessitated their 
securing a total of four extensions of time from the District Court and 


Court of Appeals simply to file the record on appeal. 


Il. 
Despite the rather frivolous character of the activity occasioned 
by appellants’ outpouring of designations and motions recounted above, 
the basic questions on appeal were in areas of the law largely unsettled 


in the District of Columbia and of immense importance to the administra- 


tion of estate. Counsel for the administrator properly treated them as 
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such with the attendant necessary expenditure of time and effort. 
Fortunately, the outcome of the litigation and appeal would seem to 
justify the services rendered, for both of the lines of argument ad- 
vanced by counsel for the administrator in support of the Court's 
appointment have been accepted by this Court under the guidelines 
set forth by the Court of Appeals in its opinion in this case. 

These two principles of law were fully discussed in this Court's 
memorandum opinion of July 22, 1963, but may be fairly stated here as 
follows: 

1. A consent and request by one entitled to appointment as ad- 


ministrator that the Court appoint another constitutes an irrevocable 


renunciation of the rights to appointment of the person so consenting 


and requesting; and 

2. This Court sitting in probate has discretion to pass over the 
appointment of a person otherwise entitled who has surrendered effective 
control of the litigation ostensibly in his behalf to an organization such 
as the American Archives Association which has received such control 
and a substantial assignment of such person's interest in the estate 
through the use of methods and devices not in the best interests of 
orderly probate administration in the District of Columbia. 


IV. 

In accordance with the policy of the Court, counsel for the adminis- 
trator in relating services performed under the appointment of this Court 
dated June 29, 1962, does not submit herewith a recapitulation of diary 
entries. Nevertheless, some few statistics may be of interest as showing 
the unusual call upon counsel for advice and representation in connection 
with the service by The Riggs National Bank as administrator of the above- 
entitled estate, and in connection with the appeal thereof, between notice of 
its appointment on June 25, 1962, and termination of its first appointment, 
approximately one year later on June 19, 1963. Despite the experience of 
the Riggs Bank in estate administration, in excess of ninety telephone 
calls were exchanged between counsel and officers of the administrator 
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and seven meetings were held with senior officials thereof. Twenty-two 
conferences and thirty-eight telephone calls between counsel and either 
the Register of Wills or his Chief Deputy were required. Counsel ap- 
peared in the United States District Court on eight separate occasions 
and received no less than seven visits and twenty-five telephone calls 
from counsel for the paternal cousins alone. In excess of four hundred 
recorded hours were spent by partners of the firm on this matter. 

As the Court can note from the file in this estate, although the 
appointment concerning which these services were performed was 
terminated before administration has been completed, on August 20, 
1963, this Court under the remand from the Court of Appeals reappointed 
The Riggs National Bank as administrator, It is hoped that now adminis- 
tration may be speedily completed 


Respectfully submitted, 


Shanley, Fisher & Kuykendall 


/s/ Harry Tyson Carter 

Harry Tyson Carter 
Attorneys for The Riggs 
National Bank of Washington, D.C. 


[ Filed October 22, 1963] 
EXCEPTIONS TO ACCOUNT 

Come now John Franklin Gage, Marjorie H. Haugh, Richard C. 
Gage, Susan Fewell, William Gage Haseltine, Elisabeth H. Saunders, 
Russell C. Mattice, Mary Gage Robinson, Eleanore Gage Lyon, 
Richard G. Mattice, C. L. Grandin, Jr., Executor of the Estate of 
Harold Calvin Gage, deceased, and Lucius P. Dolliff, Executor of 
the Estate of Ruth Dolliff, deceased, through their counsel, and ob- 
ject and except to the First Account filed herein by The Riggs National 
Bank of Washington, D.C., on the 30th day of August, 1963, on the fol- 
lowing grounds: : 

1. The original appointment of The Riggs National Bank as 


Administrator herein was set aside as a result of the decision of the 
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United States Court of Appeals for the District of Columbia Circuit in 
Gage v. The Riggs National Bank, _—s—séU«.S. App. D.C.___—— (decided 
May 23, 1963). 

2. The re-appointment of The Riggs National Bank as Administra- 
tor herein was in violation of the applicable statutes of the District of 
Columbia and of the applicable decisions, and is subject to an appeal 
now pending in the United States Court of Appeals for the District of 
Columbia Circuit, No. 18,162. 

3. Consideration of any or all items contained in the said First 
Account prior to a decision by the Court of Appeals of the pending 
appeal would be premature and improper. 

4. The claimed allowance of counsel fees in the amount of 
$6,000.00 to Shanley, Fisher & Kuykendall for legal services is ob- 
jectionable for the following additional reasons, among others: 

a) The amount thereof is so exorbitant as to shock any 


fair-minded person; 


b) It has long been the practice of this Court to limit an 


administrator's commissions and counsel fees to a 

total of 10% of the personal estate. (The claimed 
counsel fees alone amount to more than the total 
personal estate shown in the Account’); 

The vast majority of decided cases hold that no allow- 
ance will be made out of an estate for attorneys’ fees 
incurred in procuring letters of administration or in 
litigating the right to administer on the estate, even if 
the party asking for such an allowance is successful 

in obtaining letters of administration; 

It is practially the universal rule that where the at- 
torneys' fees with which it is sought to charge a decedent's 
estate were incurred in behalf of one whose claim to the 
appointment is rejected, either upon the original applica- 
tion or in proceedings for the revocation of letters, the 
estate cannot be charged with such fees; 
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e) The efforts of Shanley, Fisher and Kuykendall herein 
have in no way benefited this estate; : 
{) The efforts of Shanley, Fisher & Kuykendall herein 
have actually been a detriment to this estate in that 
they have assisted in the prolongation of the unlawful 
appointment of an unwanted stranger as Administrator 
and have otherwise assisted in the incurring of exorbit- 
ant and unnecessary charges for moving the decedent's 
effects out of the decedent's home and in the incurring 
of unnecessary charges for storage thereof; 
Exceptants urge that the grossly excessive and unprece- 
dented amount of, as well as the prematureness of the 
claim for, counsel fees is an effort to artificially create 
a shortage of personal assets as an apparent, though in- 
valid, basis for a sale of the decedent's real estate by 
this Court. : 
The question of allowance of counsel fees should in any 
event await the filing of a final account herein by the ad- 
ministrator ultimately duly appointed herein. | 
5. The claimed allowance of commission to The Riggs National 
Bank is objectionable for the reasons listed hereinabove in #1, #2 and 
#8, and for the additional reason, among others, that the question of 


allowance of a commission to an administrator should in any event 


await the filing of a final account herein by the administrator ultimately 


duly appointed herein. 

6. Exceptants state that the decedent’s funeral expenses in the 
amount of $879.40 were paid by Donald M. Sullivan "on behalf of Harold 
Calvin Gage"pursuant to prior written authorization and that the Estate 
of Harold Calvin Gage has since reimbursed Donald M. Sullivan therefor 
in full. Accordingly, exceptants state that at the proper time the Estate 
of Harold Calvin Gage should be itself reimbursed therefor out of the 


Estate of Margaret Delano Gage. 
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7. Such other grounds as may be brought to the attention of the 
Court at the hearing on these exceptions. 

Exceptants respectfully request that the hearing on their excep- 
tions be scheduled for a date after they have had the opportunity to 


become further informed by the deposition of counsel for The Riggs 


National Bank as to the details and extent of the legal services claimed 
to have been rendered which this estate is being asked to bear. 


/s/ Donald M. Sullivan 
Donald M. Sullivan, Attorney for the 
above-named Exceptants. 
COMM. 
Stitt/OF Massachusetts 


COUNTY OF Middlesex ) 


ss: 


William Gage Haseltine, being first duly sworn, on oath deposes 
and says: that he has read the foregoing "Exceptions to Account", and 


knows the contents thereof, and that he believes the same to be true. 


/s/ William Gage Haseltine 
[Jurat dated October 18, 1963] 


- POINTS AND AUTHORITIES 
IN SUPPORT OF EXCEPTIONS TO ACCOUNT 


John Franklin Gage, et al., Exceptants, through their counsel, 
give the following as their points and authorities in support of their 
exceptions to the First Account of The Riggs National Bank: 


1. Consideration of an Account Should be Stayed 
Pending the Decision of an Appeal Involving the Validity 


of the Administrator's Appointment. 
In the Estate of John A. Bockhorst, Admn. No. 85,054, this Court 


on July 21, 1955 ruled that a hearing on exceptions to the account of 
Corinne B. Randall, the removed administratrix, would be continued 
until the Court of Appeals handed down its decision in the then pending 
appeal from the order removing the administratrix. (See Jacket Entry 
of 7/21/55 and also letter in file from counsel, James M. Earnest, 
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Esquire, to Judge Charles F. McLaughlin, dated February 20, 1956.) 
See also In re Koretzky's Estate, (N.J.) 86 A. 2d 238, in which it 
was held to be an abuse of discretion for the lower court to refuse to 
stay allowances to executors and to stay confirmation of the executors’ 
account pending determination of suit for removal of the executors. 


2. No Allowance Should be Made out of a Decedent's 
Estate for Counsel Fees Incurred in Procuring Letters of 
Administration or in Litigating the Right to Administer on 
the Estate Even if the Party asking for such an Allowance 


is Successiul in Obtaining Letters of Administration. 
This whole matter was the subject of an exhaustive Annotation at 


90 A.L.R. 101 et seq., in which the following conclusions are reported: 

"II, Successful party. Although there is some authority 

to the contrary, the majority rule is that no allowance will be 

made out of the estate for costs and attorneys’ fees incurred 

in procuring letters of administration or in litigating the right 

to administer on the estate, even though the party asking for 

such an allowance was successful in obtaining letters of ad- 

ministration.” (The Annotation proceeded to cite cases from 


California, Louisiana, Maryland, Missouri, Nevada, Tennessee, 


Texas and Washington, supporting the rule as above stated.) 


"Tl, Losing party. Where the costs and expenses with 
which it is sought to charge a decedent's estate were incur- 
red in behalf of one whose claim to the appointment is rejected, 
either upon the original application or in proceedings for the 
revocation of his letters, it would seem clear that the estate 
cannot be charged with such costs and expenses." (The Anno- 
tation here cited cases from Arkansas, California, Iowa, Ken- 
tucky, Louisiana, Maryland, Utah, Wisconsin, England and 
Canada, supporting the rule as above stated, and proceeded to 
state that the right to such an allowance has been rej ected in 
all jurisdictions except possibly New York, which reached the 


opposite result in an early case.) 
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One of the leading cases discussed in the above-mentioned Anno- 
tation is Horton v. Horton, 158 Md. 626, 149 Atl. 552 (1930). In that case 
letters of administration were originally granted to the decedent's widow, 
and the decedent's two children petitioned for the revocation of her 
appointment. The’ children's petition was denied by the Orphans' Court, 
but they secured a reversal (in an earlier appeal) based on their conten- 
tion that they had not been given notice of the widow's original applica- 
tion for letters. On remand, the Orphans' Court reappointed the widow 
as administratrix ‘after a three day hearing. The widow then filed a 
petition and an account claiming attorneys fees of $750 that she was 
charged by her attorneys, which allowance was opposed by the two chil- 
dren. The Orphans' Court dismissed the children's exceptions to the 
allowance of counsel fees out of the estate, but on appeal the children 
succeeded in obtaining a reversal. In reversing, the Court of Appeals 


said: 


"The appellee's contention therefore is (1) that she 


should be allowed counsel fees for defending her right to the 
letters which were revoked, and (2) that she should be allowed 
counsel fees for asserting her claim for reappointment after 
the revocation of her original letters. 

"Her first contention is based on the theory that, having 
once obtained the right to administer, she was entitled to defend 
it at the expense of the estate even though the grant was invalid, 
while her second involves the proposition that as the success- 
ful applicant she is entitled to counsel fees for prosecuting her 
application.. In our opinion neither contention is tenable. 

"|. . from the time when her attention was first called 
to the petition for the revocation of her letters, she must have 
known that her appointment was invalid. And when, under such 
circumstances, instead of surrendering the office, and filing a 
new application for letters, she elected to contest the revocation 


of her letters, she did so at her own risk, and the estate should 
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not be charged with the expense of the resulting litigation. 

", , . to allow one, to whom, as a consequence of superior 
diligence, letters have been issued in total disregard of the 
rights of other members of the class equally entitled, to defend 
his position at the expense of the estate, might, and in this case 
would, result in compelling them to pay expenses incurred by 
the administrator in denying them a right to which under the 
law they were entitled. Certainly the statute never contemplated 
any such result, and in our opinion no allowance should have been 
made to appellee for counsel fees for services rendered to her, 
prior to the revocation of the letters originally granted to her, 


in defending her right to administer the estate. . 


"After the revocation of the letters originally granted to 


her, she and the appellants all applied for letters, all were 
eligible, and all stood in the same position before the court. The 
interest of each was entirely personal. There is nothing in the 
record to indicate that the estate would not have been adminis- 
tered as well by one as by another of the applicants. 

", , . In our opinion, therefore, the appellee was not en- 
titled to an allowance for counsel fees incurred in prosecuting 
her application for a reappointment as administratrix of her 
husband's estate after the revocation of her original letters 
(Louisville Trust Co. v. Fidelity & Columbia Trust Co., 209 Ky. 
289; Cate v. Cate, (Tenn.) 43 S.W. 366; Wilbur v. Wilbur, 17 
Wash. 683; In re Byrne's Estate, 122 Cal. 260, 24 C.J. 102; 
Woerner, Administration, Sec. 517, page 1789, notes 5 and 6), 
nor to counsel fees for services rendered in connection with the 
litigation which resulted in the revocation of her original letters. 
It follows that the order of the Orphans’ Court of Baltimore City 
allowing her for such fees was erroneous, and must be reversed." 
The case which gave rise to the Annotation, viz., Re Pingree's 

Estate, 82 Utah 437, 25 P.2d 937, 90 A.L.R. 96 (1933), involved a claim 


for counsel fees incurred by a bank in unsuccessfully defending its ap- 


parently unsought appointment as administrator of a decedent's estate. 
(The lower court had appointed the First Savings Bank of Ogden after a 
hearing at which the decedent's widow, Mrs. Pingree, had sought her 
own appointment and some of the decedent's children had sought the 
appointment of another bank, the Ogden State Bank.) After its appoint- 
ment had been revoked, and the widow appointed in its place, the First 
Savings Bank of Ogden filed an account which was approved by the lower 
court and the lower court directed the widow as administratrix to pay to 
Joseph E. Evans, attorney, the sum of $260.00 as and for his fees in 
representing the First Savings Bank of Ogden as former administrator. 

On appeal by the widow as administratrix, the Utah Supreme Court 
reversed the allowance of fees to counsel for the First Savings Bank of 
Ogden, saying: 

"The expenses of the contest had between Mrs. Pingree 
and the Ogden State Bank as to who should be appointed to ad- 
minister the estate are not proper charges against the estate. 
That contest was of a private character in which the estate had 
no interest, except that some competent person be appointed. 

The heirs who were not parties to that contest should not be 
made to suffer because of a litigation from which they could 
not hope to derive any benefit. An estate may not be charged 
with expenses incident to two or more persons litigating their 
relative rights to letters of administration. Dorris v. Miller, 
105 Iowa 564, 75 N.W. 482; Succession of Miller, 145 La. 903, 
83 So. 185; In re Estate of Byrne, 122 Cal. 260, 54 P. 957, 
1015; Bowman v. Bowman, 27 Nev. 413, 76 P. 634. 

". .. The court below was in error in directing that the 
estate pay one-fifth or any part of the costs on appeal or of the 
attorney's fee in prosecuting the appeal." 

Re Yonk's Estate, (Utah), 195 P. 2d 255 (1948), is a case in which 
the appellate court reversed the allowance of counsel fees to a stranger, 
Joseph H. Watkins, Jr., despite the fact that he had participated in the 


19 


case only after the lower court had erroneously designated him to be 
the administrator. (He was appointed in the face of a request by the 
next of kin for the appointment of one of their number, which appoint- 
ment was reversed as the result of an earlier appeal.) : 
In reversing, the Supreme Court of Utah said: 
"It is contended by respondent that he and his counsel 
acted in good faith. We agree that they were not parties to 
the original dispute and only participated after the court 
designated Mr. Watkins to be the administrator. Neverthe- 
less, they were charged with knowledge prior to their accept- 
ance of the appointment that Watkins’ appointment was to be 
the subject of an appeal." 


" . , . The respondent having accepted an appointment 


with prior notice of a probable appeal and immediate steps 
having been taken by contestants to perfect the same, we have 
concluded that his appointment was in the nature of a special 
administrator, and that the amounts that should be awarded 
for his fees as administrator and his allowance for attorney's 
fees are such sums as would reasonably compensate a 
special administrator and his counsel who have been appointed 
solely for the purpose of preserving and protecting the estate. 
We are not prepared to state, under all circumstances, what 
services might go into preserving an estate, but in this case 
the record establishes that very little attention was necessary 
to preserve and save the assets." 

"| | , While the record bears out the fact that other 
services were performed by both the administrator and his 
attorneys, such as opposing an appeal to this court in the first 
appeal, such services cannot be considered in determining the 
sums to be awarded, because the costs and expenses of a 
losing party incurred in litigating the right of appointment as an 
administrator are not taxable against the estate.” - 
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"We pass only on the facts of this case and hold that 
when a stranger is appointed as administrator of an estate, 
over the protest of others who are preferred by statute, if 
the Letters of Administration are recalled by this court be- 
cause of having been erroneously issued, then the removed 
administrator and his attorneys are only entitled to such 
reasonable compensation as should be awarded for services 
performed by or for a special administrator, appointed as 
a conservator." 

One of the most recent of the many cases denying an allowance 
for counsel fees out of an estate to an administrator even as the 
successful contestant in litigation over the right to administer the 
estate is In re Ruane's Estate (Montana), 233 P.2d 400 (1951). In 
affirming the disallowance for services rendered by counsel for the 
administratrix, a creditor, in defending actions for her removal, the 
Supreme Court of Montana stated: 

"It cannot be said in this case that the litigation 
which ensued to contest the right to administer the es- 
tate was in any wise beneficial to the estate or its rightful 
beneficiaries. The court properly disallowed attorneys' 


fees and expenses for conducting that litigation." 


Still another case in point is In re Schwartz’ Estate, (Calif.) 197 
P.2d 223 (1948), in which the appellate court had this to say on the 


subject: 


"It is the established rule in this state that where one 
makes application for the issuance of letters testamentary 
and is met with a contest he is not entitled to recover attorney's 
fees incurred in making the application and resisting the con- 
test which ensued. Such a contest is purely a personal one, and 
not one prosecuted for or inuring to the benefit of the estate." 
Since there are apparently no reported cases in the District of 


Columbia on the precise point, Exceptants rely upon the overwhelming 


weight of authority indicated above, and also rely upon a District of 
Columbia decision on an analagous question. Caine v. Payne, 89 U.S. 
App. D.C. 260 (1951), was a case in which the lower court had allowed 
counsel fees out of an estate to the losing party in a suit for construc- 
tion of a will. In reversing, the Court of Appeals said: | 
‘In our opinion the court erred. The attorney's 

services contributed nothing to the estate. They did not 

create, enhance, preserve, or protect the estate in any way." 
Applying the same reasoning to the claim of The Riggs National Bank 
herein, its attorneys’ services have contributed nothing to the estate. 
They did not create, enhance, preserve, or protect the estate in any 
way. On the contrary, through their efforts, unnecessary expenses 
have been incurred. | 

Executors nominated in a decedent's will or ina document al- 
leged to be a decedent's will are usually recognized as standing ina 
different position than administrators in connection with claims for 
allowance of counsel fees incurred in the defense of their appointment, 
so that even the unsuccessful defense of the appointment of executors 
is generally considered as entitling them to allowance of reasonable 
counsel fees. However, it is interesting to note that in the District of 
Columbia the probate court has disallowed a portion of fees to counsel 
for a trust company named as executor, such disallowance being based 
on the fact that counsel was necessarily representing in part at least 
the business interests of the trust company in seeking its appointment. 
See Estate of Mary H. VonSchrader, Admn. No. 58,688, in which the late 
Chief Judge Laws approved a $1200 counsel fee for unsuccessful defense 
of a will, $800 of which was charged to the estate and $400 of which was 
directed to be paid by the Trust Company named as executor and trustee, 
saying: 

"Counsel for the proponent of the will in the present case, 
therefore, properly represented the interests of the decedent. 
However, to a less extent he also represented interests of the 


trust company named as executor and trustee in the paper writ- 


ing which has been successfully attacked." 
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Exceptants rely also upon the following decisions in connection 
with the question of counsel fees: 

In re Love's Estate, (Nebraska) 286 N.W. 381 (1939); 

Re Colvin, 4 Md. Ch. 126 (1853); 

Sullivan v. Doyle, 193 Md. 421, 67 A.2d 246; 

Cate v. Cate, (Tenn.) 43 S.W. 365; 


Baker v. St. Louis Union Trust Co., (Mo. App.) 
234 S.W. 858, 861; 


Louisville Trust Co. v. Fidelity & Columbia 
Trust Co., 209 Ky. 289, 272 S.W. 759 (1925); 


—_——_—— 


In re Tubbs Estate, 82 Cal. App.2d 305, 186 P.2d 7 (1947). 


SS 


3. The Allowances of Commissions and Counsel Fees 
In an Intermediate Account is Not Justified. 


Brosnan v. Fox, 52 App. D.C. 143 (1922), set forth the salutary 
rule which obtains in the District of Columbia: 

"The statute (Section 365; now Section 20-605) is part of the 
chapter of the Code relating to final settlement of accounts of 
executors and administrators. The reason for not allowing com- 
pensation in the course of administration is clear. If, as in the 
present case, a certain percentage is allowed in course of ad- 
ministration, what assurance has the court that the executor will 
continue in office until final settlement, in order that the entire 
allowance for administration may be kept within the limits fixed 
by the statute? Contingencies may arise whereby a successor 
would have to be appointed, and the services required of him might 
be such that the unexpended portion of the 10 per cent would be 
totally inadequate to equitably compensate him for his services. 
On the other hand, if allowances are made from time to time, 
approaching in total the 10 per centum limit, the situation thus 
created might induce the executor or administrator to resign and 
abandon the trust, without adequate provision being left for the 
compensation of a successor. Public policy, therefore, requires 


a strict interpretation of this statute, in order that unwarranted 
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complications may not arise, embarrassing to the court, 
conducive to misconduct on the part of the trustee, and 


negligence in the care of the estate." 


The "essential principle"' of Brosnan v. Fox was expressly retained 


in the later case of Maloney v. Foundry Methodist Episcopal Church, 
78 U.S. App. D.C. 263 (1943), in which the Court of Appeals carefully 


pointed out that in Brosnan v. Fox the fiduciary "'applied'for allowance 
of his commission while an appeal was pending from a judgment vacat- 
ing the will under which he was appointed"". Even under the rule as 
limited in Maloney v. Foundry Methodist Episcopal Church, the fiduciary 
is required to ''establish facts which would show that postponement of 
payment would be an unreasonable hardship not necessary to protect the 
estate against his resignation or disqualification" and the court must 
find ''(1) that unavoidable delay in final settlement will cause an un- 
reasonable hardship on the executor (or administrator) if payment of 
his commission is postponed, and (2) that there is no reasonable prob- 
ability that the remaining amount available for executor's (administra- 
tor's) commissions will be insufficient to satisfy the claims of a possible 
successor." Here, the Riggs National Bank has not attempted to make 
any such showing. 

Respectfully submitted, 


/s/ Donald M. Sullivan 
Donald M. Sullivan, Attorney 
for Exceptants 
[ Certificate of Service] 


[Filed October 22, 1963] 
PROTEST 
Comes now C. L. Grandin, Jr., Executor of the estate of Harold 
C. Gage, Deceased, and on behalf of said estate and all other heirs 
similarly situated, herewith objects to the allowance by the Court of 
attorney's fees in the amount of Six Thousand ($6,000.00) Dollars as 
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set forth in the Notice in Compliance with Rule 48 of the Probate 
Rules of Court herein, upon the ground and for the reason that the 
same is exorbitant and excessive, contrary to the rules, customs, 
practices and procedures and schedules of the Court herein, that 
the service rendered was not for the benefit of the estate and con- 
trary to the normal practice of the Probate Court herein and that 
the same in any event is premature in that the Final Account herein 
has not been filed. 

C. L. GRANDIN, Jr. 


By_/s/ G.W. Townsend, Esq. 
G.W. Townsend, Esq. 


His attorney 
(Certificate of Service) 


[Filed October 24, 1963] 
EXCEPTIONS TO STATEMENT OF SERVICES 


John Franklin Gage, Marjorie H. Haugh, Richard C. Gage, Susan 
Fewell, William Gage Haseltine, Elisabeth H. Saunders, Russell C. 
Matice, Mary Gage Robinson, Eleanore Gage Lyon, Richard G. Mattice, 

C. L. Grandin, Jr., Executor of the Estate of Harold Calvin Gage, de- 
ceased, and Lucius P. Dolliff, Executor of the Estate of Ruth Dolliff, 
deceased, through their counsel, object and except to the "Statement of 
Services" filed herein on August 30, 1963 by Shanley, Fisher & Kuykendall, 
for the following reasons: 

1. The statement is replete with irrelevancies and inaccuracies 
which serve only to confuse the issue as to what services were actually 
rendered, to whom and for whose benefit, and of what actual value. For 
example, the first three pages of the eight-page statement are entirely 
taken up with verbiage, which, in addition to containing many inaccuracies, 
is wholly irrelevant and immaterial to the question of services rendered 
by Shanley Fisher & Kuykendall for which they might conceivably have any 
right to compensation out of the decedent's estate. 
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In the light of the apparent desire of Shanley, Fisher and Kuyken- 
dall to make it appear that they were somehow performing something in 
the nature of a public service (for which they are unwilling to let "virtue 
be its own reward"), in opposing the wishes and rights of an overwhelming 
majority of the heirs (12 out of 14), it might be well to review some of the 
history of this case that is actually relevant to the question at issue, in- 
cluding some of the more "unique" services rendered by Shanley, Fisher 
& Kuykendall: 

a) It was Shanley, Fisher & Kuykendall who refused to 

agree to the appointment of The National Bank of Washington, 

as suggested by counsel for the twelve paternal heirs in the 

interest of the Estate and all of the heirs; 

b) It was Shanley, Fisher & Kuykendall's insistance upon 
demanding appointment of one of their two maternal heir clients 
that forced the paternal heirs to insist upon their right to select 
one of their own number having statutory preferences and request 
his appointment as administrator. 

c) Shanley, Fisher & Kuykendall visited Riggs Bank one or 
more times prior to the original appointment of Riggs Bank, and 
asked Riggs if it would serve as administrator if appointed (it is 
not understood how Shanley, Fisher & Kuykendall could have di- 
vined that Riggs would be appointed unless they were privy to 
information that was not available to counsel for the twelve pa- 
ternal heirs); 
d) Shanley, Fisher & Kuykendall promptly became counsel 

for Riggs Bank after its appointment as administrator. Thus, 
while Shanley, Fisher & Kuykendall refused to go along with the 
appointment of a bank which met with the approval of the twelve 
paternal heirs (which bank Shanley, Fisher & Kuykendall did not 
represent), they sought out another bank which thereafter con- 


sidered itself under an obligation to employ them as its counsel 


when it was subsequently appointed administrator; 
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e) Had Shanley, Fisher & Kuykendall agreed to the 
appointment of The National Bank of Washington originally, 
all of this controversy, for which Shanley, Fisher & Kuykendall 
now expect to be paid so handsomely, would have been avoided 
and the estate could have been settled before now; 

f) It thus appears that the only bank that Shanley, Fisher 
& Kuykendall were interested in having appointed was one that 
they had previously contacted and expected would employ them 
as its counsel. This would seem to take a little of the luster 
off their claim to credit for performing some sort of public 
service. Having obtained the representation of Riggs Bank, 
which Shanley, Fisher & Kuykendall sought, causing extensive 
delay and costs to the heirs and to the estate, Shanley, Fisher 
& Kuykendall now seek to shift the blame for the delay to counsel 
for the paternal heirs, who had proposed appointment of The 
National Bank of Washington in the first place; 

g) The failure of Riggs Bank or Shanley, Fisher & Kuyken— 
dall to notify any of the twelve paternal heirs or their counsel 
of the time and place of the Court appraisal of the decedent's 
tangible personal property, as required by Section 18-404 of 
the District of Columbia Code, and the preposterous contention 
of counsel for Riggs Bank that such statute had been complied 
with by having counsel for Riggs Bank tell themselves (as attorney 
for the two maternal heirs) the time and place of the appraisal is 


certainly "unique". 


h) Also "unique" is the strange refusal of Riggs Bank and 


Shanley, Fisher and Kuykendall to permit the paternal heirs to 

have a private appraisal of the decedent's tangible personal 
property without cost to the estate. The injustice of such refusal 
was increased by the fact that Riggs‘Bank was seeking, and actu- 
ally obtained, authority to sell all of the tangible personal property 
at private sale at not less than the values set by the Court Apprais - 
ers. Such refusal necessitated the filing of a motion on behalf of 
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the paternal heirs and a hearing thereon which needlessly took 


the time of the Court and counsel and resulted in an Order direct- 
ing the Riggs Bank to permit such private appraisal; 

i) The extensive activity of Shanley, Fisher and Kuykendall 
in connection with the numerous designations of record was caused 
solely by the Riggs Bank's improper designation of defamatory 
matter as a part of the record on appeal. Such defamatory matter 
did not tend in the slightest to support the erroneous appointment 
of Riggs Bank. In view of the fact that the United States Court of 
Appeals for the District of Columbia Circuit on June 10, 1963 
entered an Order in Case No. 17,309 granting appellants’ motion 
and striking the defamatory matter which Riggs Bank had desig- 
nated to be a part of the record, it is difficult to understand how 
counsel for Riggs Bank can justify their misleading representa- 
tion to this Court in their Statement of Services blaming appellants 
and appellants’ counsel for the delays involved in connection with 
the designations of record; 

j) A considerable portion of the time of Shanley, Fisher & 
Kuykendall was devoted to an unreasonable and unsuccessful op- 
position to the paternal heirs' application to the appellate court 
for a supersedeas bond; 

k) Subsequent to the entry of an Order by the appellate 
court allowing the filing of a supersedeas bond, Shanley, Fisher 
and Kuykendall unsuccessfully sought permission from the appel- 
late court to proceed with the sale of the decedent's personal 
estate and unsuccessfully sought to persuade the appellate court 
to unreasonably increase the amount of the supersedeas bond; 

1) The Riggs Bank. and Shanley, Fisher & Kuykendall neg- 
lected and refused to promptly seek routine extensions of time 
for filing and paying the Federal Estate Tax and the District of 
Columbia Inheritance Taxes, apparently hoping thereby to cause 


a denial, revocation or increase in the supersedeas bond; 
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m) The Riggs Bank, without notice to counsel for the 
paternal heirs, had the decedent's tangible personal property 
moved, at considerable expense during the pendency of the 
application for supersedeas bond, from the house (where it 
was stored and was already protected by insurance at trivial 
cost to the estate) to C. G. Sloan & Company (where substantial 
storage charges have been accruing). 

n) Without even asking for permission from the Court 
(which the Court had no authority to give), the Riggs Bank 
placed the decedent's real estate on the market, and actually 
published an asking price therefor in November, 1962. (Pub- 
lishing an asking price is manifestly harmful in that it naturally 
tends to depress offers to a point below the asking price.) 

0) Shanley, Fisher & Kuykendall neglected to disclose 
to counsel for the twelve paternal heirs the asking price which 
the Riggs Bank had placed upon the decedent's real estate, de- 
spite two written requests for such information; 

p) The Riggs Bank has filed, while appeals were pending 
from its appointment, two petitions for authority to sell the 
decedent's real estate, although it and its counsel must be aware 
that the Probate Court has no jurisdiction over this real estate. 
(Jurisdictionis dependent upon a deficiency of personal assets 
to pay debts, and the personal assets are more than sufficient 
to pay the debts of the decedent which total only $123.72); 

qa) A-sale of the decedent's real estate by an administrator 
would certainly add enormously to the commissions of the ad- 
ministrator and to the fees of counsel for the administrator. 


2. Although it is entirely irrelevant to the question of counsel fees, 


the paternal heirs were not being used as a "front" by their partial 


assignee, nor was their assignee actually controlling any litigation in 
their behalf. The paternal heirs have never surrendered control of 
any litigation to their partial assignee. 
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3. While Shanley, Fisher & Kuykendall boast in their Statement 
of Services that this Court has accepted their "lines of argument" under 
the so-called "guidelines" set forth by the Court of Appeals , it seems 
much more likely that Shanley, Fisher & Kuykendall have so beclouded 
and confused the real issues that this Court has been induced to commit 
reversible error, and have thus rendered a great disservice to this Court 
as well as to the heirs. 

4. The fantastically large number of meetings, conferences, visits, 
telephone calls and recorded hours reported by Shanley, Fisher & Kuy- 
kendall would seem to indicate an extraordinary lack of other business 
to attend to, and doubtless is due in part to the admitted’ lack of experience 


in probate matters on the part of the member of the firm who was handling 


the case. The extraordinary number of reported conferences with the 


Register of Wills or his Chief Deputy (twenty-two) raises serious ques- 
tions that ought to be thoroughly explored, as to how many of these con- 
ferences were actually necessary, the extent to which such a large number 
of conferences was due to lack of experience, and the extent to which the 
Register of Wills may have found it necessary or desirable to guide 
counsel for Riggs Bank, step-by-step, during the progress of the case, 
to a degree that is unprecedented and certainly ought not to be charged 
to the estate or the heirs. Counsel for exceptants can recall only four 
very brief conferences that he had with the Register of Wills or with his 
Chief Deputy in this matter subsequent to the appointment of Riggs Bank 
as the administrator. 
Conclusion 

The Statement of Services filed by Shanley, Fisher and Kuykendall 
contains further inaccuracies, but exceptants are not called upon to re- 
fute them at this time because of their obvious irrelevancy to the matter 
of the allowance of counsel fees. 

The "Exceptions to Account" filed herein on October 22, 1963 are 


to be read as a part hereof. 
Respectfully submitted, 
/s/ Donald M. Sullivan 
Donald M. Sullivan, Attorney for the 
(Certificate of Service) above-named Exceptants 


[Filed November 22, 1963] 


MEMORANDUM OF LAW IN OPPOSITION TO POINTS AND 
AUTHORITIES IN SUPPORT OF EXCEPTIONS TO ACCOUNT 


The Riggs National Bank of Washington, D.C., administrator 
herein, through counsel, submits the following as its memorandum 
of law in opposition to points and authorities in support of exceptions 


to account: 


1. The present appeal in this estate is in no wise 
relevant to the account before the court which 


should be considered and passed without delay. 


As the account shows on its face, this is an accounting by 

The Riggs National Bank under its appointment of June 29, 1962, 

as administrator of this estate. This account was filed on August 
30, 1963, subsequent to the termination by order of the United States 
Court of Appeals for the District of Columbia of the Bank's appoint- 
ment as administrator pursuant to the order of this Court entered 
June 29, 1962. As such, the account covers the entire period of 
administration under said order and is in every sense a final 


account. 


Thus, the cases cited in the first section of the memorandum 


of Points and Authorities of exceptants are not relevant. The 
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opinion in In re Koretzky's Estate, 86 A.2d 238 (N.J.), clearly reveals 
the account there in question to have been an intermediate account 
at a time when a charge of breach of duty by accountants was 

sub judice, and the ruling of this Court cited in connection with 
the Estate of John A. Bockhorst, Administration No. 85,054, was 
made at a time when the question of the removal of the accountant 
as administrator of the Bockhorst Estate was under consideration 
by the Court of Appeals. In the case here at bar the’ accountant 
did not appeal the judgment of the Court of Appeals resulting in 
termination of its services as administrator, and accountant is 
merely requesting the court to pass its account so that the admin- 
istrator appointed by this Court on August 20, 1963, as a result 
of proceedings pursuant to the remand of the Court of Appeals, 
can succeed to the personal estate and effectively discharge the 
responsibilities of administration imposed on it by statute and 


rules of this Court. 


The pending appeal of the August 20, 1963, appointment by 
this Court is totally irrelevant to the passing of the account here 
in question and such appeal is not made relevant merely by the 
fact that the accountant and the present administrator are the same 
corporate entity. The Court of Appeals in the case of Brosnan v. 
Fox, 52 App. D.C. 143, made it clear that an accounting must be 
accomplished when for any reason a change in office occurs and 


the out-going administrator is called upon to turn over the estate 


to the successor administrator. (See discussion of Brosnan v. 


Fox below). 
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An administrator selected by this Court in the 
exercise of its statutory discretion is under a 


duty to defend the court's appointment and is 
entitled to a reasonable allowance for counsel 


fees incurred in such defense. 

In the order appointing The Riggs National Bank, accountant 
herein, as administrator on June 29, 1962, this Court found "that the 
best interest of the estate required that a disinterested party be ap- 
pointed.” This Court selected The Riggs National Bank as its instru- 
ment to discharge the responsibilities of disinterested administration. 
Once the Bank accepted these responsibilities by qualifying as admin- 
istrator there was no turning back without leave of this Court. Sec- 
tion 20-119, D. C. Code. The situation was much like that obtaining 
in the landmark case of Tuohy v. Hanlon, 18 App. D.C. 225, except that 
in the case at bar the administrator's responsibilities and authority de- 
rived from the authority of this Court rather than, as in the Tuohy 
Case, from the will of a deceased. But Section 20-119 makes no dis- 
tinction between an executor deriving his authority from a will or an 
administrator whose responsibilities and authority were imposed by 
court appointment. In each case, it would seem, he is a trustee and 
must proceed with the execution of the trust unless relieved therefrom 
by formal action of this Court. In the Tuohy Case the trust was the 
propounding of the purported will for probate. In this case the trust 
imposed on The Riggs National Bank was that of administration of 
this estate by a disinterested party. Having accepted this trust, as the 


court noted in the Tuohy Case, it is not apparent how any good purpose 
could have been served if the trustee had turned back. 


"The withdrawal of the executor named could only result in the 
appointment of some one else to conduct the contest. In the 
present case, where infant children, and they alone, are the 


real parties interested in sustaining the will, it would be a 
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disgrace to our jurisprudence if their rights could be over- 
thrown by the withdrawal of an executor from an impending 
contest." Id. at 232. 


In the case of intestacy, it is submitted, the interests of the estate 
and the decedent are peculiarly entrusted to the probate court. When this 
court, as here, appoints a disinterested party in the exercise of its discre- 
tion of appointment, it would indeed be ''a disgrace to our jurisprudence" 
if the court's appointment could be defeated merely by the noting of an 
appeal. (See also discussion below of dissent in Re Yonk's Estate, 195 
P.2d 255 (Utah).) Such would almost invariably be the result, of course, 
if the expense of defending the court's exercise of discretion must come 
from the disinterested administrator's own pocket. It would inevitably 
be the result where, as here, the administrator did not seek the appoint- 
ment and where the most optomistic expectations of commissions could 
not justify undertaking protracted litigation in defense of the court's 
appointment. 

Exceptants devote page after page of their ey of Points 
and Authorities to the Annotation at 90 A.L.R. 101 et seq. But counsel 
for exceptants fails to call to the court's attention the rationale found by 
the annotator to lie behind the cases cited. This is stated as follows at 102: 

"The right to an allowance out of an estate for costs and 

attorneys’ fees incurred in a contest over the right to 

administer on the estate, therefore, would seem to depend 

upon whether such 

If it is not in the interest of the estate generally, wat only 


of the contestants, no allowance can be made. 


"The view that an administration contest is a purely personal 
contest in which the estate generally is not interested seems 


to be based upon the tbecry that what the parties te to such a 


office." (Emphasis supplied) 
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Accountant submits that this is a case where this Court has al- 
ready found that the contest over accountant's appointment as adminis- 
trator was "in the interest of the estate," for, as noted, in the order of 
appointment this Court recited that "the best interest of the estate re- 
quires that a disinterested party be appointed." (Emphasis supplied) 
And this contest was precisely over that issue. 

Accountant further submits that the court can take judicial notice 
from the documents in the record that in this estate, at least, The Riggs 
National Bank could have derived no incentive for combat whatsoever 
from the prospective "remuneration attached to the office." 

Horton v. Horton, 158 Md. 826, 149 Atl. 552 (1930), from which 
exceptants quote at great length, clearly follows the A.L.R. rationale 
cited above. The initial proceeding, and the appeal, "was a contest be- 
tween three applicants, all eligible, for the privilege of administering 
(the) estate. * * * There is nothing in the record to indicate that the 
estate would not have been administered as well by one as by another 
of the applicants." (Id. at 555) However, in the case at bar the contest 
to which is related in part the claim for an allowance of attorneys’ fees 
(i.e., the appeal) was not between applicants, but, rather, between this 
Court's own selection and certain disgruntled applicants. And, as noted, 


the record herein contains a solemn declaration by this Court that the 


estate would be disadvantaged by the appointment of any of the appellants, 


exceptants herein. (". . . the best interest of the estate requires that a 
disinterested party be appointed."’) 

In the Horton Case, also, the court emphasized that the accountant 
"must have known that her appointment was invalid." Id. at 555. Where- 
as here, even the Court of Appeals did not reach the conclusion that ac- 
countant's appointment was invalid, but held merely that it could not tell 
from what was before it whether this Court's original appointment met 
the statutory requirements. 

Much is made in exceptants' memorandum of a Utah case, Re 
Pingree's Estate, 82 Utah 437, 25 P.2d 937, but a reading of this case 
reveals that the holding is to a quite different effect from that implied 
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by counsel for exceptants. The two issues in the appeal in that case 

were (1) whether the lower court erred in directing that the estate 

should bear part of the costs of appeal or attorney's fee incurred in 
prosecuting the appeal which eventually was successful, and (2) whether 
the court erred in directing that the appellant (the successor administra- 
trix) pay directly to the attorney for the original administrator his fee for 
representing the administrator. The Supreme Court of Utah found error 
on both issues, stating, as to the second, that "He (the attorney for the 
administrator) was not a party to the proceeding, and such fee as he 


may be entitled to receive should have been made payable to the respond- 


ent." Id. at 938. 

Thus, as to attorneys' fees this case holds that the estate should 
not pay any part of those incurred in prosecuting the successful appeal of 
the first administrator's appointment, and also that the fee for said ad- 
ministrator’s counsel should not be paid directly to him,, but rather, to the 
respondent bank, which was the first administrator of the estate, counsel’s 
client. As noted in this opinion, the Supreme Court of Utah had previously 
decided the issue as to who should bear the costs of the appeal of the first 
appointment by having ordered "contestants to pay costs." Pingree v. 
Pingree et al, 74 Utah 384, 279 Pac. 901, 903. "Contestants" had therein 
been defined as "'six of the living children of the deceased."" Id. at 902. 
There were three other living children of the deceased and thirty-nine 
grandchildren of deceased who were children of deceased children of 
decedent, all characterized by the Supreme Court as heirs at law. These 
latter were the heirs who "should not be made to suffer" according to the 
quotation from exceptants' memorandum at page 5 thereof. Of course, in 
the case at bar all known heirs participated in the contest which resulted 
in the appointment of accountant herein. 

Re Yonk's Estate, 195 P.2d 255 (Utah), is also a case upon which 
exceptants rely at great length. Once again the case is easily distinguish- 
able on both facts and law. The fact most significant to the majority 
seems to have been that the administrator accepted his appointment with 
prior notice that an appeal would be taken. That fact, coupled with the 
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"immediate" steps taken to perfect the appeal, led the court to conclude 
that the appointment was "in the nature of a special administrator.” Id. 
at 257. Of course, in the case at bar there had been no such prior notice 
and there is no jurisprudence in the District of Columbia that if there had 
been, the appointment would partake of such a nature. Indeed, even if such 
existed, the conclusions drawn by the majority in the Yonk Case would not 
be valid in the District of Columbia since, apparently, the powers, duties 
and compensation of the local counterpart of special administrators, col- 
lectors, are much greater than those of special administrators in Utah. 
(Compare Section 20-403, D.C. Code, with the description of the powers, 
duties and compensation of special administrators found in Re Yonk's 
Estate, supra.) 

It should also be noted that two of the five justices sitting in the 
Yonk Case dissented. In Justice Pratt's dissent, he focuses on the im- 
portant point made in our Tuohy decision discussed above: ''To treat 
him as a special administrator would be tantamount to saying that the 
contestants could determine* his status by the procedure they adopt - 
by taking an appeal. Should they be permitted to stop administrative 
action on his part by announcing their intention to appeal, thereby creat- 
ing in his mind fear that if he proceeds he shall do so at his peril?" Re 
Yonk's Estate, supra at 263. Justice Pratt reaches the same negative 
answer to this question as did our Court of Appeals in the Tuohy Case. 

The case next cited by exceptants, it is submitted, is a classic 
example of a hard case making bad law. This is the case of In re Ruane's 
Estate. Examination of the first appeal in this case (122 Mont. 387, 204 
P.2d 1037) will reveal that the administratrix in question had been found 
by the lower court to be "incompetent and incapable of discharging her 


trust . . . (and) not a person of integrity.” In re Ruane's Estate, Id. at 


1038. Nevertheless, the Montana Supreme Court was constrained to 
hold that under the local statutes her removal had been improper since 


* Editor's note: i.e., terminate 
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the person originating and sustaining the allegations (the local public 
administrator) did not have the necessary standing imposed by statute 

to present such allegations. (The Montana statute required such to be 

a "person interested in the estate."”) With this background, it is sub- 
mitted, it is easy to see why the Supreme Court of Montana, so frustrated 
by the result it found necessary in its earlier decision, disallowed almost 
without exception those claims for allowances by the administratrix upon 
which it had a chance to pass in the second appeal reported at 233 P.2d 
400 (Mont.) and cited in exceptants' memorandum at p.6. This case 
would seem more properly classified with those denying counsel fees 

to the executor in caveat cases wherein the executor himself was found 
to have procured the fraud. 

The next case cited by exceptants, In re Schwartz’ Estate, 197 
P.2d 223 (Cal.), is singularly unhelpful to a decision in the case at bar. 
An examination of this opinion reveals two critical distinctions. The 
appointment therein defended was void ab initio, and under California 
statutes "after the filing of the notice of appeal all steps taken by one 
appointed to administer an estate are without authority and void." Id. 
at 226. Under Section 11-511 of the D.C. Code, of course, the exact 
opposite is the law in this jurisdiction. 

Exceptants in their memorandum finally return home after their 
protracted excursion to the Far West, and cite two District of Columbia 
cases. The first in Caine v. Payne, 89 App. D.C. 260, wherein counsel 
fees from the estate were not allowed two disappointed claimants under 
a will. To allow these fees would have been, the court noted by analogy 
to a Virginia case, to award as the fruit of victory to the prevailing party 
a compulsory contribution of a substantial part of his patrimony to coun- 
sel for services in a suit the purpose of which was to deprive him of an 
even greater (two-thirds) portion of his patrimony. In the case at bar, 
of course, accountant’s counsel was interested in preserving the estate 


for all heirs by defending the appointment of a disinterested administrator, 


which appointment was found by this Court to be required in the best in- 


terest of the estate. 
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The result reached by this Court concerning the allowance of 
counsel fees in the Estate of Mary R. Von Schrader, Administration 
No. 58,688, cited by exceptants at page 8 of their memorandum, is in 
the mainstream of our local jurisprudence but totally irrelevant to the 
case at bar. In the Von Schrader Case, the executor seeking attorney's 
fees for its unsuccessful defense of a will in caveat proceedings was The 
National Savings & Trust Company. Examination of the file in that case 
will reveal that the caveat proceedings resulted in a jury finding that an 
employee of the Trust Company had been responsible for the will in ques- 
tion by exercising undue influence over the testator. But Judge Laws sub- 
sequently filed a memorandum concluding that the Trust Company acted 
in good faith in going forward with the will contest and the Judge distin- 


guished Wilson v. Veazey, 58 App. D.C. 301, choosing to rely on Hutchins 


v. Hutchins, 48 App. D.C. 286. However, under the will propounded by 
the National Savings & Trust Company, and only under that document, 
that Trust Company was established as a testamentary trustee as well 

as executor. The evidence submitted to the jury was that the Trust Com- 
pany stood to garner some $17,000 in fees as trustee. Obviously, there- 
fore, the interest of the Trust Company as proposed trustee in probating 
said document was as much present as was its trust under the Tuohy 
doctrine. Accordingly, Judge Laws could hardly ignore this commercial 
interest in assessing the Trust Company's counsel fees. Such a situation 
is not present in the case at bar, of course. 

Counsel for accountant herein will not burden the Court by immeasure- 
ably lengthening the memorandum as a result of detailed discussion of the 
potpourri of cases from alien jurisdictions merely listed at page 8 of ex- 
ceptants' memorandum, but in lieu thereof will discuss these at the hearing 
herein if the court so desires. 

However, one further aspect of the question discussed in this section 
of accountant's memorandum deserves at least passing attention. Through- 
out the cases runs the persistent theme that to allow charges for counsel 
fees may be inequitable vis-a-vis the ultimate beneficiaries of the estate 
in question. While this is obviously true in situations such as that in Caine 
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v. Payne, supra, and where the party seeking the fees has himself oc- 
casioned the necessity for the litigation, in situations like the one at 
bar the inequity is more apparent than real. Our Court of ‘Appeals dis- 
cusses this question in the Tuohy Case as follows: 
"If it be urged. . . the allowances of charges like this might 

endanger the rights of next of kin or heirs-at-law, it must 

be remembered that the matter of costs and expenses is in 

the discretion of the probate court, and that the trust re- 

posed in that court by the law is not likely to be abused. 

What the next of kin are entitled to in the distribution of 

an estate is not the whole estate left by the deceased, but 

that estate as shown to exist after the allowance of the reason- 


able costs of administration. It is not so much the case of 


money claimed by one person to be payable to him by another 


and denied by that other to be due, as the case of a fund in 
court to be taken care of and to be administered for the bene- 


fit of the person or persons, not in the first instance absolutely 


known, but who may ultimately be found to be entitled. The 
reasonable cost of such administration, and only such cost as 


is reasonable, is to be allowed out of the fund.” Tuohy v. 


Hanlon, supra at 234. 


3. This being a final account of the administrator ap- 


pointed by this Court on June 29, 1962, commissions 
and counsel fees are properly allowable at this time. 
The final section of exceptants' Points and Authorities is predicated 


upon the misconception that the account presently before the court is an 
intermediate account. Such is not the case. As noted above, this account 
is the final account of the administrator appointed under the order of this 
Court entered June 29, 1962. 

Whether the authority for allowance of commissions and counsel 
fees herein be grounded solely in Section 20- 605 of the D.C. Code or, as 
to the latter, at least, also on Section 11-501 of the D.C. Code as suggested 
in some early cases, the result is the same. As to Section 20-605, the 
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Court of Appeals said the following in Brosnan v. Fox, 52 App. D.C. 
143, 146: 


"We interpret the statute to relate to final settlement by 


executors and administrators, whether it be at the time 


the estate is finally closed, or when for any reason a 
change in office occurs and the outgoing executor or ad- 


ministrator is called upon to render his final account 
and turn over the estate to his successor. * * * 


"It follows that, so long as appellee continues as executor, 
no allowance for services by way of compensation should 
be made; and if by reason of the will being ultimately ad- 
judged invalid, or for any other reason, his services 
should cease, then, upon rendering his final account and 
turning over the estate to his successor, a reasonable 
allowance as compensation for his services should be 


made, with special reference, however, to the further 


services likely to be required of his successor, so that 
justice may be accorded each and the limitations of the 


statute observed.” (Emphasis supplied) 
Respectfully submitted, 
SHANLEY, FISHER & KUYKENDALL 


/s/ Harry Tyson Carter 
Attorneys for Accountant 


[Filed December 31, 1963] 


EXCEPTANTS' REPLY TO MEMORANDUM OF LAW 
FILED HEREIN BY THE RIGGS NATIONAL BANK IN 
OPPOSITION TO EXCEPTANTS' POINTS AND AUTHORITIES 

IN SUPPORT OF EXCEPTIONS TO ACCOUNT 


John Franklin Gage, et al., Exceptants, through their counsel, sub- 
mit the following brief reply to the above-described Memorandum of Law 
filed by The Riggs National Bank: 

1. It is significant that the thirteen page memorandum of the re- 
moved Administrator, The Riggs National Bank, fails to cite a single 
case to the effect that counsel fees are allowable to an administrator 
in connection with the defense of the administrator's appointment. The 
reason for such failure stems from the fact that the rule against such 


allowance is one of the most strongly rooted in probate law. 


American Jurisprudence analyzes the state of the law on this sub- 


ject as follows: 
‘Where the costs and expenses with which it is sought 
to charge a decedent's estate were incurred in behalf of one 
whose claim to the appointment is rejected, it would seem clear 
that the estate cannot be charged with such costs and expenses." 
"| , the majority rule is that no allowance ‘will be made 
out of the estate for costs and attorneys’ fees incurred in pro- 
curing letters of administration or in litigating the right to ad- 
minister on the estate, even though the party asking for such 
an allowance was successful in obtaining letters of administra- 
tion.” (21 American Jurisprudence, Executors and Administra- 
tors, Sec. 554, p. 693). 


The contention of The Riggs Bank that it was "under a duty" to 
defend the invalid appointment which it "did not seek" has no support 
in the decided cases. At least two of the cases cited by Exceptants in 
their Exceptions to Account, previously filed herein, involved appoint- 
ments of administrators of the court's own selection without the appointees 
having sought appointment, but the courts still adhered to the rule that 
the estates could not be charged with counsel fees incurred by the 
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appointee in defending their unsought appointments. (Re Pingree's Estate, 
82 Utah 437, 25 p. 2d 937, 90 A.L.R. 96; and Re Yonk's Estate, (Utah), 
195 P.2d 255). 

The case of Tuohy v. Hanlon, 18 App. D.C. 225, cited by The Riggs 
Bank in its memorandum, is plainly inapplicable because that case in- 
volved an allowance of counsel fees to an executor rather than to an 
administrator. The inapplicability of Tuohy v. Hanlon as authority for 
the allowance of such fees to an administrator is crystal clear from the 
following portions of that opinion pointing out the important and basic 
distinctions between executors and administrators (which portions 
counsel for The Riggs Bank neglected to mention): 

™ |... we have distinctly held, in accordance with 

precedent, and with that which we may regard as the common 

law of England on the subject, that an executor, differing 

radically in this regard from an administrator, derives his 

authority from the will, and not from the court wherein he 

becomes qualified to act. Sinnott v. Kenaday, 14 App. D.C. 

1; 2 Blackstone's Commentaries, 507. And that ruling has 

been affirmed by the Supreme Court of the United States on 

appeal. Kenaday v. Sinnott, 179 U.S. 615. So, it must be 

regarded as settled law with us that an executor, although 

held as trustee for all the purposes of the law and required 

to administer that trust under the direction and authority of 

the tribunal specifically provided for the purpose, derives 

his interest in the estate of the deceased entirely from the 

will, and becomes vested with that interest from the moment 

of the testator's death." (Tuohy v. Hanlon, 18 App. D.C. 225, 

231; emphasis supplied.) 


The distinction so carefully drawn by the Court of Appeals in Tuohy v. 


Hanlon was to show that the existence or lack of existence of appoint- 


ment by the Court was not an important consideration. The fact that the 
person was nominated as executor in the purported will was the governing 


consideration. 
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In view of the above quotations, it is astonishing that counsel for 
the Riggs Bank would rely upon Tuohy v. Hanlon as supporting its con- 
tention that an administrator may be allowed such counsel fees. Further- 
more, the Code Section cited by the Bank's counsel (D.C. Code, Sec. 20- 
119) is specifically applicable only if the administrator "shall desire to 
retire from and resign" the office. (Emphasis supplied in quoted portion 
of the statute). 

If counsel's reference to this statute is an indication that The Riggs 
National Bank desires to "retire from and resign" the office of adminis- 
trator, it is hoped that the Court will promptly accept such resignation. 

In Horton v. Horton, 158 Md. 626, 149 A.552, the administratrix 
attempted to sustain an allowance to her for counsel fees incurred in 
connection with unsuccessful defense of her original appointment and in 
connection with successful assertion of her claim to reappointment. 

The administratrix tried to rely upon a supposed analogy between her 
position as administratrix and that of an executor named in a will to 
which a caveat has been filed after probate. The Maryland court rejected 
the attempted analogy, saying: 


"It is contended that, because counsel fees may be 


allowed the executor for defending the will in such a case, 
they should be allowed the administratrix in this case for 
prosecuting her application for administration. . . But 
clearly there is no such analogy." (Horton v. Horton, 
(1930), 158 Md. 626, 149 A.552). 

Respectfully submitted, 


/s/ 
Donald M. Sullivan 


/s/ 

Norman E. Sill, 

Attorneys for John Franklin 
Gage, et al., Exceptants. 


(Certificate of Service) 


Washington, D. C. 
Friday, November 1, 1963 


EXCERPTS FROM THE DEPOSITION OF HARRY TYSON CARTER 
* * * * * 
PROCEEDINGS 

(The deponent was sworn by the notary public.) 

MR. KUYKENDALL: Before any questions are asked, I'd like 
to say two things: first, that it is my opinion that under the laws con- 
cerning probate and this matter of final accounts and what-not, there 
is no provision for discovery. We are here, nevertheless, and hope 
to simplify matters for all of us. But in view of that position that we 
take, I felt we should return the witness fee, because we don't really 
believe that it is a legal procedure. (Handing envelope) But we are 
here, anyway. 

Mr. Carter has a minor correction of some statistics or figures 
which were in his statement for services which he'd like to make be- 


fore we proceed. 


Thereupon, -- 
HARRY TYSON CARTER 
was called for examination by counsel for the paternal cousins and, 
having been first duly sworn by the notary public, was examined and 
testified as follows: 
THE WITNESS: Well, the statement of services which was filed 
in support of the Administrator's account and request for an allowance 


of counsel’s fees contains an inadvertent error. The last sentence on 


page 7, which runs over to page 8 -- this is the paragraph that deals 


with the statistics that were given -- reads in the statement, and 
I quote: 
"22 conferences and 38 telephone calls between 
counsel and either the Register of Wills or his 


Chief Deputy, where required." 


End quote. 


It should read: 
"16 conferences and 37 telephone calls between 


counsel and either the Register of Wills or his 
Chief Deputy, where required." 
End quote. 
In compiling the data on which the statements in part IV of the 
statement of services are based, counsel used worksheets covering 
the period May 14, 1962, to June 30, 1963. In transposing this data 
to the statement of services, counsel intended to reduce the pertinent 
statistics to cover only the period from June 25, 1962, to June 19, 1963. 
Such was done with respect to the other figures cited in part IV, 
put subsequently the figures used in the statement with respect to con- 
ferences and telephone calls between counsel and the Register of Wills 
or his Chief Deputy were those covering the longer period -- the sig- 
nificant thing merely being the correction of the two figures relating 
to the number of conferences and telephone calls with Col. Cogswell 
or Mr. Burkart. 
MR. SILLS: Anything else? 
MR. KUYKENDALL: You may go ahead. 
EXAMINATION BY COUNSEL FOR PATERNAL COUSINS 
BY MR. SILL: 
Q. State your full name, please, sir. A. Harry Tyson Carter. 
Q. Your age? A. 39. : 
Q. Are you a member of the bar of the District of Columbia? 
A. Yes, sir. 
Q. When were you admitted to practice in the District? A. In 1949. 
Q. When and where were you admitted to practice first? Where 
were you first admitted to practice? A. In the District of Columbia, in 
the United States District Court. 
Q. When did you enter in the private practice of law? What date? 
A. Which do you mean? I consider myself as having practiced law from 
that date until now. 
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Q. You mean you were admitted-- A. I have been with the 
Government in a legal capacity, but -- 

Q. But I mean the private practice. A. On September the Ist, 
1960. 

Q. In what jurisdictions other than the District have you practiced, 
if any? A. None. 

Q. What is your relationship to the firm of Shanley, Fisher & 
Kuykendall? A. I'ma member of it. 

Q. When did you first become associated with them? A. On 
September the 1st, 1960. At that time, the partnership was known sim- 
ply as Shanley & Fisher. Mr. Kuykendall subsequently joined the firm. 
But it's the same firm. 

Q. Are you of counsel for The Riggs National Bank in the matter 
of the estate of Margaret Delano Gage? A. Our firm is attorney for 
Riggs. 

Q. Well, are you of counsel? A. May Igo off the record? 

Q. No. I just asked you whether you are of counsel. A. I re- 
gret that I don't know precisely what you mean by "of counsel." 

Q. Well, the firm Shanley, Fisher & Kuykendall represents The 
Riggs National Bank? A. The Riggs National Bank as the Administrator 
of the estate of Margaret Delano Gage. 

Q. And youare-- A. AndIam a member of the firm. 

Q. Then, you are of counsel, then, -- A. Yes, representing 
the bank. 

Q. --representing the bank in the estate? A. Yes, sir. 


Q. Do you have a copy of the document filed in this case on 
August the 30th, 1963, entitled "First Account of The Riggs National 
Bank of Washington, D.C., Administrator." Do you have a copy of that 


account with you? A. Not as such. 

Q. You do have a copy of the account that you filed, don't you? 
A. This is the second time, sir, youhave made the error. We did not file 
the account. The Administrator filed it directly, as I so informed Mr. 
Sullivan. 


* * * 
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Q. Now, what are the terms of the agreement between you and 


your firm and The Riggs National Bank with respect to representation 
of The Riggs National Bank in the estate of Margaret Delano Gage? 
A. We were retained to represent them in all aspects of their res- 
ponsibilities as Administrator. | 

Q. Is the agreement with them in writing? A. No, sir. 

Q. When was such agreement entered into? A. Subsequent to 
the appointment of Riggs as Administrator. 

Q. Now, do you or your firm have any arrangement with the 
maternal heirs for a reduction in the charge to the maternal heirs 
on account of any compensation which you or your firm may receive 
from The Riggs National Bank? A. No, sir. 

Q. What is the total amount of time spent to date ty you and 
your firm in connection with any and all aspects of the estate of Mar- 
garet Delano Gage? A. I'm not sure, in your question, sir, whether 
you would include the substantial number of hours that I necessarily 
had to spend in connection with the grievance proceeding which grew 
out of this. Your question was so broad thatI-- This would make a 
substantial difference, is what ]am saying. There have been many 
hours spent in the grievance proceeding which grew out of == 

Q. Well, do your records establish the total amount of time 
that you spent? A. As counsel for Riggs Bank; is that ---? 

Q. Generally, over the whole, the whole period of time that you 
have been in this matter. A. The firm, this is? 

Q. Yes. A. It clearly would be over 450, possibly 500 hours. 

* * * * ! * 
BY MR. SILL: 

Q. Will you give us the date of your first knowledge of the estate 
of Margaret Delano Gage. A. (Looking at papers) I believe it was May 
14th, 1962. : 

Q. Now, in connection with this estate, by whom were you first 
employed? A. By the maternal claimants, Helen Durfee Palmer and 
Mary Elizabeth Durfee. | 
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Q. Was that employment as a result of direct contact by them 
with you? A. What do you mean, direct contact? 

Q. You were employed by these two maternal heirs, you say? 

A. The maternal heirs had first approached local -- Let me go back. 
Both the maternal heirs reside in New Jersey. They had first approched 
local counsel in New Jersey, and it was through their local New Jersey 
counsel that our firm was retained to represent them. 

Q. Was that the firm of Palmer, Heaney & Gaus? A. Yes, sir. 

Q. When you then were first retained, was that through Palmer, 
Heaney & Gaus in connection with this estate? A. Yes, sir. 

Q. And was there a fee arrangement made with that firm? 

A. No, sir. 

Q. -- with respect to your representation of the maternal heirs? 

A. No, sir. 

Q. Have you ever met Mary Elizabeth Durfee? A. No, sir. 

Q. Have you ever met Helen Durfee Palmer? A. No, sir. 

Q. Is there an employment agreement in the Gage estate between 
you and the maternal heirs, or between your firm and the maternal 
heirs? A. I'm not exactly sure what you mean by "employment agree- 
ment.” 

Q. Do you have a direct employment agreement with the maternal 
heirs in this case, the two women that I have just mentioned? A. It 
doesn’t help me to repeat the "direct employment agreement." We were 
asked by their New Jersey counsel to represent them in connection with 
this estate. 

Q. But you have had no direct contact with either of these two 
maternal heirs? A. No, sir. 


Q. What was your understanding with the firm of Palmer, Heaney 


& Gaus with respect to your compensation in connection with represent- 
ing the maternal heirs in this case? A. We have no understanding other 
than that, that the fee, the total fee which the two maternal claimants will 
be charged, we will determine at the time that the fee is assessed to 
them, which share of the fee Mr. Palmer and which share we'll get. In 
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other words, we were so uncertain as to what the division might be 
that we then had or have not had since any specific arrangement. 

Q. What member of the firm of Shanley, Fisher & Kuykendall 
has had principal charge of the representation of the maternal heirs 
in this case? which member of your firm? A. I have certainly 
spent the most time on it. We have never assigned, as among the 
partners, which one is in charge. 

Q. Well, you personally have handled the major portion of all 
that has been done by your firm in this case? A. In consultation 


with a number of partners. 


Q. Except for consultations. A. Mr. Kuykendall has made 


appearances in connection with this, and was counsel in the appeal, 
along with me. : 

Q. When were you or your firm first employed by The Riggs 
National Bank to represent it in the estate of Margaret Delano Gage? 
A. As I said earlier -- I believe I answered that question: subsequent 
to the appointment by the probate court of the Riggs. Frankly, I don't 
remember whether it was the day following the appointment or-- It 

was, I suspect it might have been the day of the appointment. It 
was contemporaneous with the appointment. 

Q. What are the terms of the agreement between you or your 
firm and The Riggs National Bank with respect to representation of 
The Riggs National Bank in this estate? A. We have none. I think 
we went over this ground before; haven't we, sir? 

Q. Idon't think so. A. (Gestures.) 

Q. Do you have any agreement with them with respect to your 
compensation? A. No, sir. Well, except insofar as they advanced as 
their claim for an allowance of attorney's fees the sum which appears 
in the account. (Indicating) I gather that that is -- 

Q. Now, referring to this Exceptants' for identification No. 1, 

I believe that you show there a total personal estate in the amount of 
$5,879.68. Is that right? A. (Looking at paper) It would appear to be, 


sir. 
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MR. KUYKENDALL: I object to the form of the question. I 
don't think Mr. Carter has shown that amount. The Administrator 
has apparently shown it. 

BY MR. SILL: 

Q. Well, Mr. Carter, did you prepare the account to which we 
have referred, for the bank? A. No, sir. 

Q. Did you approve it after its preparation? A. No, sir. 

Q. Did you know what it was to contain before its preparation? 
A. In general terms. 

Q. Did you consult with the bank as to what it should show? 

A. In some regard 

Q. With whom did you talk there at the bank? A. I certainly 
talked with the trust officer in charge, Mr. Wiegering. 

* * * * * 

THE WITNESS: We are perfectly content to leave the original 
sheets here and ‘have them copied at the convenience of Mr. Sullivan 
and returned to us. 

MR. SILL: For the record, may we identify these sheets? 

MR. KUYKENDALL: Yes, if you wish. It is probably a good idea. 

MR. SILL: How would you like to identify them? 

MR. KUYKENDALL: Oh, I guess you would have to say Admin- 
istrator's Exhibit, I guess, No. 1. 

MR. SILL: What would you denominate them to be, these sheets? 

THE WITNESS: These are what, between my secretary and my- 
self, are known as the case time sheets. 

MR. SILL: Case time sheets. Having to do with the estate of 
Margaret Delano Gage. 

THE WITNESS: These are, of course, limited to the estate of 


Margaret Delano Gage. In each matter we keep a separate set of 


sheets, as I mentioned earlier. 
MR. SILL: Do these sheets reflect all of the time that you have 


spent in connection with the estate that we are inquiring about here? 
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THE WITNESS: No, I can't say that. They reflect all of the time 
that was recorded in my diary, or was recorded by my secretary. Un- 
fortunately, Iam not such a careful person that -- I know that many 
telephone calls after hours when my secretary had gone home, many 
conversations on week-ends are not reflected in here. But these sheets 


do reflect every entry in my diary relating to this estate, and do reflect 


those additional notations made by my secretary in her shorthand note- 


book, or whatever. 

In other words, sir, what I am saying is that when my secretary 
places the call or takes a call for me, we have the relationship that I 
know that she is recording this, and I will not ordinarily enter such in 
my diary, because when the end of the month comes and these sheets 
are made up, she will add to what appears in my diary those which she 
has recorded for me herself. Therefore, being out of the habit of not- 
ing every telephone call, Iam sure that many were not recorded, or 
not reflected in here (indicating). 

* * 
BY MR. SILL: 

Q. Now, Mr. Carter, referring to this group of sheets which we 

have identified as diary records, would you say that those sheets 
substantially represent the time that you spent in connection with the 
Margaret Delano Gage estate? A. It depends what interpreation you 
give "substantially." As I have already explained, they reflect all 
recorded time. In addition thereto, there is, of my own knowledge, an 
indefinite amount of time that, through my own inadvertence to note it, 
went unrecorded. 

Q. Well, in support of the fee which has been claimed in your 
representation of The Riggs National Bank, would you expect to add 
anything further to these diary records? A. Well, I have no idea what 
I might expect to introduce at the time that the claim is being considered 
by the court. As I have stated, for example, these sheets do not contain 


any time spent by members or associates of the firm. 


52 


MR. KUYKENDALL: May I interrupt. 

Mr. Carter, you don't intend to claim additional time other than 
what you have put in your statement filed with the court or is on here, 
do you, even though you say there has been additional time spent? 

THE WITNESS: No. The statement of services claims substan- 
tially less -- advances substantially less than is reflected here. 

MR. SILL: I think now that we have gotten around to an answer to 
the question. I think the answer to the question is that the only compen- 
sation for time which you have spent in connection with this estate is 
reflected in these diary records. 

THE WITNESS: We have received no compensation, sir. 

MR. KUYKENDALL: You don't mean that. 

MR. SILL: Strike the question. 

BY MR. SILL: 

Q. Do I understand, then, that the compensation that you are claim- 
ing up to now in'connection with the Margaret Delano Gage estate is 
based upon the expenditure of time which is shown in the documents 
which we have identified as diary records? A. To the extent that it 
is based upon the expenditure of time, yes. 

* * * 
BY MR. SILL: 


Q. Do you or your firm have any arrangement with the maternal 


heirs for a reduction in the charge to the maternal heirs on account of 


any compensation which you or your firm may receive from The Riggs 
National Bank? A. As I answered before, sir, no. 

Q. Did you state the amount of time which you have spent on 
behalf of the maternal heirs in this case? A. No, sir. 

Q. Is that time reflected in your diary records? A. Yes, Sir. 

MR. KUYKENDALL: Wait a minute. (jndicating) In here. 

THE WITNESS: Yes. Yes. 

I stated much earlier, in connection with these (indicating), that 
these also reflect, as I said, not only the work for the Administrator, 
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but the time spent in connection with the grievance committee matters, 


and in connection with -- 
* * 
BY MR. SILL: 

Q. Will you give us the names of all the persons in the office 
of the Register of Wills with whom you have at any time discussed any 
aspect of the estate of Margaret Delano Gage? Az I couldn't possibly 
do that, sir, because many of them, I don't know their names. I certainly 
discussed it with the Register, with Mr. Burkart; I beli eve before Mr. 

Follin moved upstairs -- in any event, I discussed it with Mr. 
Follin, I believe. I certainly have discussed it, if I understand your 
question, at length with a Mr. Nunnally, and obviously all of the counter 
girls and docket clerks. I don't know their names. The file clerks. I 
imagine the secretaries to each of -- Mr. Cogswell and Mr. Burkart. 

Q. Would you give us the names and positions of all officers and 
employees of The Riggs National Bank with whom you were acquainted 
as of the date of your first appearance in this case? Oh, I couldn't 
possibly. The Chairman of the Board, Mr. Flemming, the Vice Chair- 
man of the Board, Mr. Glover, -- I would have to have a list of the 
officers and employees. I know a great many of them. | 

Q. Now, that refers to your acquaintance with them prior -- 

A. Prior to -- | 

Q. -- prior to your first appearance in this case? A. Yes, in- 
deed, sir. : 

Q. Did you have occasion to contact any officer or employee of 
The Riggs National Bank with reference to the estate of Margaret 
Delano Gage prior to June the 29th, 1962? 

A. Yes, indeed sir. 

Q. Whom did you contact? A. A number of them, Mr. Richard 
Pilkingtgn, who is the Vice President of The Riggs Bank; Mr. Wiegering, 
identified aforesaid as trust officer; Mr. Shaw, who is a senior vice 
president; a Mr. Burke, I believe his name is, who is also either a trust 
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officer or a vice president. I would have no idea of the employees, 
the secretaries, and what have you. 

Q. Iunderstand. Will you state the name of the first of the em- 
ployees of the bank that you first contacted in connection with the Mar- 
garet Delano Gage estate prior to June the 29th, 1962? A. I assume 
it was Mr. Richard Pilkington. 

Q. What was the object of such contact at that time? A. I called 
Mr. Pilkington to inquire of him who would be the best officer of the bank 
to discuss the possibility of the bank's acting as administrator in the 
estate of Margaret Delano Gage. 

Q. Are you certain that that was prior to June 29th, 1962? 

A. Oh, I'm confident it is in May. 

Q. Of 1962? A. Of 1962. (Looking at papers) If yow care -- 

Q. No, it's all right. A. --I could establish the dates. 

Q. I think you have answered the question. What was the result 
of your contact with that officer? A. May I correct that, sir, my last, 
previous answer. It appears to be June the 6th (looking at paper), early 
June, rather than late May, when I talked to Mr. -- 

Q. Of 1962? A. Of 1962. --when I talked to Mr. Pilkington. 

Q. All right. What was the name of the man you talked to? 

A. Mr. Pilkington. 

Q. What was the substance of the conversation? A. I think I 
have already said. I inquired of him as to who would be the best officer 
of the bank with whom to discuss the question of whether or not the bank 
would be willing to become administrator of the estate of Margaret Delano 
Gage. 

Q. Now, prior to June the 29th, 1962, had you or your firm represented 
The Riggs National Bank in connection with any matter -- if you know? 
A. I believe not, sir. 

Q. Can you give us the date on which you first contacted the office 
of the Register of Wills in connection with the estate of Margaret Delano 
Gage? A. I suspect it was May 14th. It certainly was as early as May 
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15th; and I note here that I did have a telephone conversation with Mr. — 
Q. What year was that? A. 1962. — with Mr. Follin, who ap- 
parently was still in the office of the Register of Wills. You are not now, 
sir, speaking in connection with the representation of The Riggs Bank; 
you are speaking in terms of my contacts with the office of the Register 


of Wills which in any way related to this estate, I take it?' 


Q. Yes, I think that’s right. A. Yes, sir. 

Q. Do the documents, diary records which we have identified 
here, reflect the number of your contacts and the dates of such contacts 
with the office of the Register of Wills? A. Those that are recorded, 
yes, sir. 

Q. It reflects them? A. Yes, sir. 

Q. Now, did you at any time prior to June 26th, 1962, suggest to 
anyone in the office of the Register of Wills that you, as counsel for the 
maternal heirs, were interested in having The Riggs National Bank ap- 
pointed as administrator of the estate of Margaret Delano Gage? 

A. No, sir. We had no such interest. 

Q. All right. Did you at any time discuss with the ‘maternal heirs 
the possibility that Riggs National Bank might be appointed administrator 
of this estate? A. When you speak of the maternal heirs, I assume — be- 
cause I have already testified that I have not directly spoken with them — 
that my conversations were with the New Jersey counsel, Mr. Palmer, 
who represented the maternal heirs. I believe, to be responsive to your 
question, I discussed with Mr. Palmer, prior — Did you have a date in 
your question? | 

Q. June 26th, 1962. A. Well, prior to June 26th, I discussed the 
possibility, the probability, or whether or not our client would be willing 
to have an institutional administrator appointed. 

Q. Well, was The Riggs National Bank mentioned? A. I don't 
think so. 

Q. But you had discussed the matter with The Riggs National Bank 
prior to that time, hadn't you? A. No, sir. 
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Q. Didn't you testify that prior to June 26th, 1962, you had — 

A. That is correct, sir. But not prior to my conversation with Mr. 

Palmer. I must have misunderstood your question. 

Q. Well, so that there won't be any misunderstanding on the 
record about it, you did say that you had talked to someone at The Riggs 
National Bank prior to June the 29th, 1962, about whether or not the 
bank would accept the appointment, if made? A. That is right, sir. 

Q. Now, Mr. Carter, prior to June the 25th, did anyone in the 
office of the Register of Wills inform you or any member of your firm 
that The Riggs National Bank might be appointed as administrator of 
this estate? A. \ No, sir. I don't know how they could. 

Q. I didn't ask you that. I asked you if they did. A. And I said, 
"No, sir. I don't know how they could." 

Q. All right. Well, now, prior to June the 25th, 1962, was The 
Riggs National Bank mentioned in any way in any conversation between 
you or any member of your firm and any member of the office of the 
Register of Wills? 

MR. KUYKENDALL: What is the date you gave there? 

MR, SILL: June the 25th. 

MR. KUYKENDALL: He has already answered that question. 

MR. SILL: You think it is in the record? 

MR. KUYKENDALL: Yes. Isn't it? 

THE WITNESS: I don't know that it is. And I don't think that it is. 
If you'll repeat the question, I'll be glad to answer it again. 

MR. SILL: Will you read it. 

MR. KUYKENDALL: Part of it has been answered. 


(Pending question read.) 
MR. KUYKENDALL: It has been answered as to any member of 
his firm, I think. Go ahead and answer the question, Harry. I think it is 


irrelevant. I would object to it for the record for that purpose. But you 
can go ahead and answer it. 

THE WITNESS: Well, may I have it again? I'm embarrassed, but 
I would ask you to read the question again. 
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(Pending question read again.) 
THE WITNESS: The answer is yes, in my conversation. 
MR. KUYKENDALL: With whom? : 
THE WITNESS: With either or both of the Register of Wills 
and/or the Deputy Register of Wills, Mr. Burkart. 


MR. KUYKENDALL: And with other members of your firm? 
THE WITNESS: Oh, yes. With other members of my firm. 
BY MR. SILL: 


Q. Can you tell us what the substance of that conversation was? 


MR. KUYKENDALL: With whom? 

MR. SILL: With the office of the Register of Wills, anyone in the 
office of the Register of Wills. 

MR. KUYKENDALL: I would object to that. I think it is privi- 
leged. The Register, as an officer of the court, stands somewhat ina 
fiduciary relationship, and certainly without instructions from the court 
that Mr. Carter should answer such a question, I would advise him not 
to answer, because I believe that it is the type of conversation that is 
privileged, due to the standing of, the position of the Register. 

MR. SILL: Do you refuse to answer? ' 

THE WITNESS: Yes, sir. 

MR. SILL: I think you are required to answer it, under the rules. 

MR. KUYKENDALL: Not if it's privileged. 

MR. SILL: You take the position it is privileged? | 

MR. KUYKENDALL: Yes. 

MR. SILL: This conversation with the office of the Register of 


MR, KUYKENDALL: Yes. 

MR. SILL: In connection with the appointment of the administrator 
of this estate? 

MR. KUYKENDALL: I take the position that any conversation with 
the Register of Wills in connection with the administration of this estate 


is privileged. 
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MR. SILL: Even though the question is put by one of the heirs or 
their counsel? 

MR. KUYKENDALL: Yes. 

MR. SILL: Even so? 

MR. KUYKENDALL: Yes. 

MR. SILL: You think the heirs have no right to inquire as to all 
of the circumstances surrounding the appointment of an administrator? 

MR. KUYKENDALL: Yes. I think my position is correct. Now, 
if it isn't, and if the court, any court, after hearing this — 

MR. SILL: I would just like to ask you — 

MR. KUYKENDALL: I don't think I should advise Mr. Carter to 
answer that question now, because I think it is privileged. 

MR. SILL: I don't want to debate the thing with you too far, but I 
don't want to have the record in error, either. But I think that Mr. 
Carter is claiming compensation in this case for contacts had with the 

office of the Register of Wills, doesn't he, partly? and wouldn't 
that be of interest to the heirs in the estate? The matter of compensa- 
tion reduces the heirs’ share, does it not? 

MR. KUYKENDALL: Oh, of course. 


MR. SILL: Aren't they, therefore, primarily interested in what 


happens to the money? 

MR. KUYKENDALL: They are interested in the amount of com- 
pensation, of course, allowed for administration. 

MR. SILL: Well, that claim is made here by Mr. Carter for con- 
tacts had with the office of the Register of Wills. 

MR. KUYKENDALL: He hasn't made any claim for that. 

MR. SILL: Doesn't it show — 

MR. KUYKENDALL: He has made a claim for all his services, 
and he has supplied you with a record or partial record of the time he 
spent. 

* * 
BY MR. SILL: 
Q. Have you or your firm submitted a bill in the amount of $6,000 
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to The Riggs National Bank for services rendered to the bank as ad- 
ministrator? A. A written bill? : 

Q. Yes. A. No, sir. 

Q. Any bill. A. No. No, sir. 

Q. Neither oral nor written? A. Well, yes, sir. We discussed 
with the bank the request for an allowance of compensation for counsel 
and the bank, and — | 

Q. With whom did you discuss that? A. With Mr. Shaw and Mr. 
Wiegering, among others. 

Q. Do you remember when it was? A. The middle or late 
August, 1963. 

Q. Now, does the figure of $6,000 include any claim for services 
other than those rendered to The Riggs National Bank as aaa 

A. No, sir. 

Q. Has The Riggs National Bank ever indicated to you any ques- 
tion as to the amount that you claim of $6,000 for your services? 

A. No, sir. 
* *” * * * 

Q. Now, would this claim for counsel fees of $6,000 cover the 
total amount of the fee which you would expect, you and your firm would 
expect to realize out of this estate? 

MR. KUYKENDALL: I object to that. I think the record speaks 
for itself, the account, request for legal compensation. 

MR, SILL: Do you want him to answer it, or do you instruct him 
not to answer it? : 

MR. KUYKENDALL: No, he may answer — over my objection. I 
don't think it is privileged. 

THE WITNESS: This claim relates to the account that is filed only. 

BY MR. SILL: 

Q. Only? A. (Nods head.) 


Q. So,you would expect further compensation for further work 


done? A. I certainly would, yes. 


* * 
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Q. Do you anticipate making a charge to the maternal heirs for 
the representation of them in this estate? A. Yes, sir. 

Q. Independently of the bank? A. Yes, sir. 

Q. Now, has any amount been paid to you or your firm by the 
maternal heirs in this case? A. No, sir. 

Q. Has any amount been paid to you by The Riggs National Bank 
in connection with this estate? A. No, sir. 

Q. Is it your intention to apportion between the maternal heirs 
and The Riggs National Bank the total fee that you are to receive in this 
case? A. I'm not sure I understand the import of that question. In the 
first place, fee decisions are made by the firm, not by me, sir; and my 
intentions, even if formulated, would not necessarily determine that 
question. But if I understand the question, I believe when I stated that, 
as the account shows, the Riggs Bank is claiming an allowance for us, I 
have also stated: that it would be my expectation to receive a fee from 
the maternal heirs. If your question is what I believe it to be, the an- 
swer, I think, would be yes. It is not an apportionment of an over-all 

fee, but there would be two fees. 

* * * * * 

Q. I think that you said you contacted the bank prior to June the 
29th, The Riggs National Bank, — A. Yes, sir. 

Q. — prior to June 29th, 1962. With whom did you make those 
contacts prior to June 29th, 1962, at the bank? A. I think they have been 


covered. But the principal officers were Mr. Pilkington, Mr. Shaw, Mr. 


Wiegering, and Mr. Burke. 

Q. Generally speaking, what were the results of those contacts 
with those men?) What were the results? A. Well, first of all, I should 
say that they weren't separate contacts with each. I had a meeting with 
Mr. Shaw, Mr. Wiegering, and Mr. Burke. As I told you, I was seeking 
to find out whether they would, whether the bank would be willing to serve 
as administrator of this estate, if the court would so appoint it. The an- 
swer was in the affirmative. 

Q. When did you first have knowledge that The Riggs National Bank 
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might be appointed? A. When I received Judge Tamm's memorandum. 
I believe the memorandum was dated June 25th. As I recall, it would 
be the morning of June 26th I believe it was put in the mail. In any 
event, whatever the date that we received the copy of Judge Tamm's 
memorandum indicating that an order should be submitted calling for 
the appointment of the Riggs Bank. 

Q. I don't know whether I asked you this before or not, but I'd 
like to be sure to cover it. Prior to the 25th of June 1962, did anyone 
in the office of the Register of Wills inform you or any member of your 
firm that The Riggs National Bank might be appointed as administrator 
of this estate? A. No, sir. 

Q. Did you at any time have any information or jngwiedue that 
anyone in the office of the Register of Wills had suggested or recom- 
mended to the court the appointment of The Riggs National Bank? 

A. No, sir. 

Q. Now, prior to June the 25th, 1962, was the appointment of The 
Riggs National Bank mentioned in any conversation between you, any 
member of your firm, and any member of the office of the Register of 
Wills? 

MR. KUYKENDALL: Didn't we go all through that? 

THE WITNESS: I think we did. 

MR. SILL: Well, it wouldn't hurt to answer it again, to hurry it up. 

THE WITNESS: The possibility of the appointment of the Riggs 
Bank. 

BY MR. SILL: 
Q. Did they say to you at any time — A. Oh, did the office — No. 
* * * * : * 

THE WITNESS: We began with a search for the will, a continuing 
search, after the bank was appointed. I reviewed the important papers 
that had been found in part by us — "by us'’ meaning Mr. Sullivan and 


myself and others who were with us before the bank was appointed — and 


set aside for later review in detail — 


[BY MR. SULLIVAN] 

Q. Let me interrupt you at this point. A. Yes. 

Q. How much time would you estimate you actually spent, you or 
any member of your firm actually spent, searching for a will? A. In 
toto, or after the bank was appointed? 

Q. After the bank was appointed. A. Well, it would largely be 
reflected on these time sheets (indicating), and I think — I would say, if 
you are asking for a guess, 10 hours, which would include a review at 

the bank, a reading in detail of those documents considered im- 
portant that might lead us to a person who might have a will or a place 
where a will might be found. 

Q. You may proceed with your answer. A. There were a con- 
tinuing number of questions from the bank to me with regard to the 
maintenance and safeguarding of the property — all of which, Mr. Sulli- 
van, as you know, are known to you. And I believe, to a certain extent, 
that which is available to you as well as to me is not the proper subject 
of a deposition. 

(Discussion off the record) 


A. (Continued) I devoted the recordable amount of time on the question 


of separate sale of the material that I and some others felt to be of his- 
torical interest. This is the social history of the United States. As you 
know, Mr. Sullivan, there was this vast accumulation of letters relating 
to social events in Washington and the Government, and comments upon 
figures. 

At one point there was a question of separate sale of the stamps, 
there being so many letters dating back so far. There was some effort 
made to ascertain whether the stamp industry might be interested in 
buying the collection. 

Not in an attempt to be chronological, but as you also know, there 
was a substantial question about the filing and payment of the 
estate taxes and inheritance taxes, and a great deal of time which would 
be properly allocable to legal advice to the administrator in connection 


with usual duties. A vast amount of time was spent in determining what 
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the administrator could or could not do under the supersedeas which 
your clients were successful in obtaining. This related to their duties 
as administrator, but required an inordinate amount of legal research 
and consultation with the Register's office, since it appeared to be, it 
presented some problems that at least were unique to the Register and, 
as you will recall, required time in the Court of Appeals. But this was 
related not to the appeal. This would properly be related to the duties 
of the administrator. 

In the same regard, we were drawn into aspects of the — unless 
you want to leave it with the general statement concerning the care and 
preservation of the personalty, again, an inordinate amount of our time 
was demanded with respect to what would be proper procedure in terms 
of storage or removal from storage, in terms of negotiating or receiving 
bids for the removal — for the moving of the personal property. 

There was the entire controversy over the court appraisal of the 
personal property, which again would be extraordinary, would involve 

an extraordinary amount of time in relation to the ordinary estate. 

I think, in the belief that the record itself will fully reflect the vari- 
ous work performed, I am satisfied with my answer up to this point, as to 
examples that come readily to mind of work for the administrator in its 
ordinary administration of the estate, additional to those specified in the 
statement of services. 

* * * * / ok 

Q. Do I understand that your probate practice has ‘been limited to 
the two estates: namely, the Gage estate and the Ware estate? A. You 
are speaking of the firm or me, personally. | 

Q. You, personally. A. Yes. Well, — I'm not exactly sure of the 
breadth of the meaning of "probate practice." The sole administration 
or will proceedings in which I have appeared in the District of Columbia 
has been these two estates. 


* * 


BY MR. SILL: 


Q. Outside of your counsel, have you discussed your appearance 


here in answer to this deposition today? A. Outside of my law firm, 
do you mean? 

Q. Yes. A. Yes, Ihave. With my wife and — 

Q. I'm not talking about that. Iam talking about somebody out- 
side of your wife or your counsel. A. I think I have discussed it with 
a great many people. 

Q. The Register of Wills? A. I may have. 

Q. When? A. Since the notice of deposition. 

Q. What was the substance of the discussion? 

MR, KUYKENDALL: Well, now, that again is — I advise him not 
to answer that, unless the court instructs him to answer. I think it’s 

privileged — if there was any such conversation. 

* * * * 
BY MR. SILL: 

Q. Did Mr. Cogswell at any time give you any advice or sugges- 
tions with respect to your attitude in this matter? 

MR. KUYKENDALL: There again, I think we are getting into the 
realm of privilege; whether he did or not, I don't know, but I would ad- 


vise Mr. Carter that that is privileged, and he should not answer, testi- 


fy to anything Mr. Cogswell told him, unless he should be advised by the 
court to respond to the question. 
* * * * * 
EXAMINATION BY COUNSEL FOR THE ADMINISTRATOR 
BY MR. KUYKENDALL: 

Q. Would you tell these gentlemen how you happened to go to the 
Riggs Bank to ask if they would be willing to serve as administrator of 
the Gage estate? A. Yes, sir. I first met Mr. Sullivan, I believe, on 
May 17th, 1962, at which time Mr. Sullivan proposed to me that the 
maternal heirs join the paternal claimants in requesting the appointment 
of the National Bank of Washington. Mr. Sullivan indicated that he had 
had some conversations, I believe, with Mr. Dooley, and outlined the 
basis on which the National Bank of Washington was willing to undertake 
administration of this estate. 


At that point, I was in no position, not having discussed it with my 
clients, to make an answer one way or the other. Subsequent thereto, 
Mr. Sullivan and I had a number of conversations on that subject, and 
including a number as to whether we could agree on an institutional 
administrator other than the National Bank of Washington, again, as I 

understood our discussion, joining forces between the maternal 


claimants and the paternal claimants. 


I indicated some interest in this, and in order to continue the dis- 


cussions, I felt it necessary to determine whether or not'other trust 
companies or financial institutions would be willing to undertake ad- 
ministration of the estate. To this end, I phoned Mr. Pilkington at the 
Riggs Bank, as I testified to earlier, in order to be put in touch with the 
proper officers of the Riggs Bank to discuss this question with. 

I also phoned the senior officer of the American Security & Trust 
Company — I believe Riggs and American Security being the two largest 
banks in town — for the same purpose, and my telephone conversations 
and meeting with Riggs were to the end that I could determine whether 
or not there was a reasonable likelihood of a bank other than the Na- 
tional Bank serving as administrator. If there were not, it seemed to 
me that the discussion would serve our [no] purpose. 

I had a similar meeting with officers of the American Security 
& Trust Company. 

Q. Did you and Mr. Sullivan ever conclude this arrangement that 
he had suggested as a possibility: that is, agreement on the appointment 
of an administrator? A. No. Subsequent thereto, Mr. Sullivan indicated 
a change of heart, and told me flatly that he was not interested in con- 
sidering any institution other than the National Bank of Washington, so 
I pursued it no further. 

Q. Will you state whether or not you had any, you or any member 
or representative of your law firm had any arrangement, either express 
or implied, with any bank, including The Riggs National Bank, for em- 
ployment as attorney for the bank as administrator in the event the bank 
was appointed? A. No, specifically not. To the contrary, because at 


the time of my discussions with Mr. Sullivan, I thought perhaps it 


might be a necessary ingredient of reaching agreement with Mr. Sulli- 


van on a neutral administrator for each of us to agree as well not to 
serve as counsel for that administrator. 

Q. Have you disclosed your employment as attorney, or our em- 
ployment, the employment of Shanley, Fisher & Kuykendall as attorney 
for the administrator, to the attorney for the maternal cousins? A. Oh, 
yes, prior to accepting such. 

Q. Have you kept them advised of the progress of the estate? 

A. Thoroughly. 

Q. And will you advise them about any compensation, if any, 

allowed or received by our firm before any fee or any charge is 
made against the maternal cousins? A. Yes, indeed, sir. 

Q. Mr. Carter, you have testified to a clerical error in the num- 
ber of hours devoted to certain activities here. Is it your intention to 
call that to the attention of any court before any ruling is made or any 
fee is allowed in this case? A. Yes. Technically, I don't think it was 
the hours that were in error, but rather the number, a number of tele- 
phone calls and visits. 

Q. Whatever it was, yes. A. (Nods head.) 

MR. KUYKENDALL: That is all. 

MR. SULLIVAN: Before we stop, one brief question. 

FURTHER EXAMINATION BY COUNSEL FOR PATERNAL COUSINS 
BY MR. SULLIVAN: 

Q. Referring again to the diary records, when were these typed? 
A. I thought I said, and intended to, that each of these was typed on a 
different date. In other words, you are now looking, Mr. Sullivan, at the 
one for May 1962. This would have been typed on either the last day of 
May or the first day of June, 1962. My secretary compiles these at the 
end of each month, and therefore the typing of the 17 pages has spread 

over the 17 months. 

Q. Were any of these sheets, ranging in date from May 1962 to 
and including June 1963, typed since the first of August, — A. No, sir. 
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Q. — 1963? A. No. The last one — My answer is flatly no, 
the last one having been typed in July. . 


* * * ke 


Washington, D.C. 
Tuesday, December 10, 1963. 


Deposition of 
HARRY TYSON CARTER 
* * * *  * 
EXAMINATION BY COUNSEL FOR PATERNAL COUSINS 
BY MR. SILL: | 
* * * * oe 
Q. Iam not asking you any trick questions, but on this sheet, 
page 1 to 27, which is marked "Diary Records," I ask you whether or 
not the pages in this document were marked by you to show a break- 
down in classifications A, B, C and D, referred to in your letter of 
November 6th? A. I now see that they are. 
Q. Are they in your own handwriting? A. They are. 
MR. SILL: I am going to ask the reporter to mark this document 
for identification as Deponent's Exhibit No. 2, sheet 1 through sheet 27. 
* * * * : * 
BY MR. SILL: 
Q. On June 27, 1962, you addressed a letter to the Riggs Bank. 
Do you have a copy of that letter? A. Yes, Ido. | 
Q. May we see it? 
MR. KUYKENDALL: No, I will object to that. It is a privileged 
document. ! 


MR. SILL: He is refusing to answer on your advice, is that 


correct? 
MR. KUYKENDALL: I take it he is refusing to produce the letter. 
MR. SILL: I would like to have Mr. Carter say whether he refuses 


to answer. 
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MR. KUYKENDALL: I am objecting. 
MR. SILL: I think we are entitled to an answer from the witness 
in these cases. 
THE WITNESS: On the advice of counsel, I do refuse. 
BY MR. SILL: 
Q. You refuse to answer? A. I answered the question. I fully 
answered it. 
Q. Do you refuse to produce the letter? A. Yes, sir. 
* * * * * 
Q. Referring again to your letter to The Riggs National Bank of 
June 27, 1962, had you at that time been employed by the bank as its 
attorney in connection with the estate which we are now inquiring into? 
A. I believe not, sir. 
Q. And you still claim the letter is privileged? A. On the advice 
of counsel I do. 
MR. KUYKENDALL: Let me see it. Have you got it? 


THE WITNESS: Yes, sir. (Producing letter) 
MR. KUYKENDALL: I think the letter is privileged. It concerns 
matters of this estate in the course of employment. 
BY MR. SILL: 
Q. Yet at that time you were not employed by the bank as its 


attorney in this matter, and in this Exhibit No. 2 you claim one-half hour 
time spent for which you feel that you should be compensated out of this 
estate? 
MR. KUYKENDALL: We will agree that that may be eliminated. 
* *x * * * 
BY MR. SILL: 
Q. What figures are you willing to adopt, 18 conferences , 10 con- 
ferences, or 50? How many do you want to adopt? A. Iam not sure 
it relates to the same dates but I will repeat that between the notation of 
the appointment by Riggs Bank on June 25, 1962 and the termination of 
the first appointment on June 19, 1963, I had 16 conferences and 27 tele- 
phone calls as counsel to The Riggs National Bank, with either the 
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Register of Wills or his Chief Deputy. 
* * * * * 

Q. All right. This estate consisted entirely, did it not, of one 

piece of real estate in the District of Columbia? A. No, sir. 

Q. Wait a minute. Let me finish the question. I mean except 
for personal property appraised at approximately $3, 000 and cash of 
approximately $3,000. A. I accept that as correct. 

* * * * : * 

Q. When you first got notice that you were to give! your deposition 
here on November Ist, did you tell Mr. Cogswell? A. I have already 
testified that between that time and the taking of the deposition I dis- 
cussed it with Mr. Cogswell. I can't fix the time, but subsequent to the 
receipt of the notice I discussed it with Colonel Cogswell. 

Q. You answered the question by saying "discussed. " What did 
you discuss? 

MR. KUYKENDALL: My advice to Mr. Carter is not to disclose 
what Mr. Cogswell said or he said, because it is privileged. If Iam in 

error on this, all right, but my advice to him is that it is privi- 
leged, he being an officer of the court, and there should be no testimony 
given in answer to that question here. 

* * * 
[BY MR. SULLIVAN] 

Q. Directing your attention to the item of July 17, 1962, the first 
item you have is "Conference with Register of Wills - one hour."' Can 
you tell us the substance of that conference? 

MR. KUYKENDALL: Same objection which I have ands previously, 
that it is privileged, and would be hearsay. 

BY MR. SULLIVAN: 


Q. Are you refusing to answer? A. On advice of counsel. 
MR. KUYKENDALL: Mr. Sullivan, I gather that you think that 
maybe that has been mis-designated. Is that your point? I suggest that 


you look at it and note the date, and tell us whether you are sure that 


that lettering in front of it is correct, Mr. Carter. 
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THE WITNESS: Will you repeat the question, please, Mr. 
Reporter? 

(Question read.) 

THE WITNESS: After my review of this partial material in the 
file, it would appear that it was a general review of the Register of 
Wills of where the Riggs Bank stood as Administrator, and where we 
went from here, and so forth. As my diary shows, I had been away to 
the beach for the preceding two weeks. I am reasonably confident of 
that, and matters had come up during my absence, for example, includ- 
ing a desire on the part of certain people to purchase certain parts of 
the Gage personalty, and therefore Iam reasonably confident that it 

was a general review of the administration of this estate. 

BY MR. SULLIVAN: 

Q. Do you have any notes showing the substance of that confer- 
ence? A. Not as such, Mr. Sullivan. I very rarely would take a yellow 
pad, or any other piece of paper, with me and make notes of a conversa- 
tion. A specific example of one thing which had come up in my absence 
was the question of whether there would be a way for the maternal 
cousins to get some personal property, and at the time I was not aware 
exactly what it was, but it was by purchase from the estate. That is 
reflected in a letter from the New Jersey counsel for the cousins. So 
I do have some matters which refresh my recollection and lead me to 


the conviction that the substance of that conference was as I have stated. 


* * * * * 


Washington, D. C. 
Wednesday, December 11, 1963 


EXCERPTS FROM DEPOSITION OF HARRY TYSON CARTER 
* * * * * 
BY MR. SULLIVAN: 
Q. On November ist, Mr. Carter, you testified in response toa 
question by Mr. Kuykendall as to the reason why you approached The 


Riggs National Bank before June 25, 1962. Do you have any notes of 
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conversations with me which indicate the date on which you claim that 
I terminated the discussion of the possibility of an agreement on a bank 
other than the National Bank of Washington? ! 

MR. KUYKENDALL: I object to that. That is wholly irrelevant 
to this case. This is an inquiry concerning something which was prior 
to the appointment of the Administrator and prior to the engagement of 
counsel by the Administrator. ! 

THE WITNESS: May I have the question, please? 

(Question read.) 

THE WITNESS: The only notes that I can find, Mr. Sullivan, which 
would help me fix such a date in mind, are notes of a conversation with 
you on the 27th of June, which clearly indicate that as of that date you 
were insisting on the National Bank of Washington or none other. 

BY MR. SULLIVAN: 

Q. What were your last three words? A. "'--or none other.” 

So it would have been in a conversation with you between the dates of 
my meeting and conversations with Riggs and the 27th of June. I ap- 
parently have no notes of a conversation wherein you broke off negotia- 
tions. 

Q. Do you have any independent recollection of the date on which 
you say this happened? 

MR. KUYKENDALL: Same objection to that question. 

THE WITNESS: (Examining papers off the record) 

MR. KUYKENDALL: I think the question as asked calls for an 
answer of yes or no. He asked you if you had any independent recollec- 
tion, without refreshing your memory. 

THE WITNESS: In the absence of reviewing these matters, which 
might refresh my memory, the answer is "no." | 

BY MR. SULLIVAN: 
Q. Would you refer to whatever notes might refresh your memory? 


A. Yes, sir. 


Q. Can you give us your best estimate of the date? 
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MR. KUYKENDALL: Same objection to the question, as to his best 
estimate of the date. This whole line of questions is incompetent and 

irrelevant. 

THE WITNESS: I can with certainty say the date was between the 
14th of June and the 27th of June, the reason being that it was on the 14th 
of June that I had my conference with Mr. Shaw and Mr. Wiegering, and 
at the time I did not remember the name of the other person there. I 
think it was a gentleman by the name of Burke, as I have already testified. 

I certainly would say I did not have the meeting after you indicated 
to me that you were not interested in any institutional administrator other 
than the National Bank of Washington. So that as of June 14th, at least in 
my mind, we were still attempting to reach an agreement on such an in- 
stitutional administrator. As I have testified to here, the notes of our 
conversation of June 27th are adequate to fix in my mind that as of that 
date you were insisting on your position of having the National Bank of 
Washington. 

BY MR. SULLIVAN: 

Q. Could you read from your notes of June 27th what it is which 
gives you that impression? 

MR. KUYKENDALL: May I ask a question? 

MR. SULLIVAN: Off the record? 

MR. KUYKENDALL: No, on the record. 

Will you tell us, Mr. Carter, what your notes pertain to? Was it 
a conversation with someone, and, if so, who, and tell us about it, what- 
ever it is. 

THE WITNESS: The notes to which I am referring refer to a tele- 
phone conversation with Mr. Sullivan. 

MR. KUYKENDALL: I have no objection except that it is wholly 
irrelevant. 

THE WITNESS: In this conversation my notes show that Mr. 


Sullivan reported the Thornton Owen appraisal of No. 4 Dupont Circle 


to be, as my notes show, $212,000. The notes indicate Mr. Sullivan's 
estimates of $40,000 in Federal Estate Tax, $10,000 for the D.C. 


Inheritance Tax. 
Mr. Sullivan, my notes indicate told me that he was' not counsel 
to the National Bank of Washington; that he was handling only one small 


estate for it; that it was not through archives. He suggested once again 


that we join on the National Bank. 

Alternatively, apparently he suggested that the paternal cousins 
buy out the shares of the maternal cousins, contingent of course on the 
discovery of a will. Actually the notes read "on the discovery of a will," 
but clearly it was on the non-discovery of the will. 

BY MR. SULLIVAN: 

Q. Do those notes indicate a suggestion on my part that there also 
be considered the possibility of the maternal heirs buying out the paternal 
heirs? A. The notes don't so indicate. 

MR. KUYKENDALL: The same objection. It is wholly irrelevant 
to the issues before us. 

THE WITNESS: To answer your question, the notes do not so 
indicate. : 

* * 
BY MR. SULLIVAN: 

Q. You are still claiming compensation for that amount of time, 
to be paid out of this estate, are you not? A. No, Mr. Sullivan, if you 
are addressing that question to me. We are claiming compensation based 
upon our statement of services, and we are not claiming compensation 
based on any markings on this paper, and I have so indicated. 

Q. Is not your claim for compensation based at least in part on 
time spent on items in Category B? 

A. Very definitely. I so stated yesterday. ! 

* * * * * 

Q. Mr. Carter, did you at any time prior to June 30, 1962, advise 
the Court that you had contacted The Riggs National Bank? 

MR. KUYKENDALL: The witness may answer, but I object to the 
question on the ground that it is wholly incompetent, irrelevant and im- 


material. 
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THE WITNESS: I certainly did not advise the Judge, if that is 
what you mean by the "Court." 

Q. Did you advise anyone in the Register of Wills office? 

A. I may have. I was having continuous discussions with the Register 
of Wills office, as the record will show, throughout this period, but I 
don't recall. 

Q. How would you describe the interest that Mr. Cogswell has 
shown in this estate? 

MR. KUYKENDALL: I object to the question as incompetent and 
not based on the issues before the Court in this matter, and calling for 
a conclusion of the witness. 

Q. Would you answer the question? A. Colonel Cogswell is very 
much interested in the administration of this estate, and in my experience 
was interested in the affairs of his office to a high degree. I certainly 

hope that he did not have to spend as much time in the Register of 


Wills office on every estate as he has had to on this one. 


Q. Would you describe his interest as unusual? A. I have not 
had enough experience with a large number of estates to enable me to 
characterize it as usual or unusual. 

MR. KUYKENDALL: I object. 

BY MR. SULLIVAN: 

Q. Would you characterize it as unwilling? 

MR. KUYKENDALL: Same objection. 

A. His interest is unwilling? 

Q. Yes. A. No, I wouldn't characterize his interest in any estate 
as unwilling. 

Q. Would you characterize it as eager? 

MR. KUYKENDALL: Same objection. 

A. I would not, as I understand "eager." 

Q. Would you characterize it as intense? A. I think thatisa 
question of semantics, and I would prefer the word "high" rather than 
"intense." 
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, Has Mr. Cogswell initiated any telephone calls to you in this case? 
. Oh, yes. 
Many? A. No, I wouldn't think so. 

Q. What proportion would you roughly estimate of the telephone 
conversations between you and Mr. Cogswell were initiated by Mr. Cogs- 
well? A. I don't now recall how many conversations I had. Are you 
distinguishing between Mr. Cogswell and Mr. Burkart? 

Q. Yes. A. Again on or off the record, can you readily lay your 


hands on the number of conversations that I did have with Colonel Cogs- 
well? 


Q. You testified yesterday that you had 27 telephone conversations 


with Mr. Cogswell or someone in his office. 

MR. KUYKENDALL: I object to the question also as calling for a 
conclusion. 

BY MR. SULLIVAN: 

Q. Iam asking for a rough proportion. A. My present estimate, 
Mr. Sullivan, would be approximately one-quarter of whatever number of 
conversations I had with Colonel Cogswell would have been initiated by him. 

* * * * * 

Q. Mr. Carter, you wrote me a letter on November 6th, setting 
forth the four categories, A, B, C and D, which you have used in marking 
up Exhibit No. 2, is that right? A. Yes, sir. 

Q. I ask that this be marked as our next exhibit. 

MR. KUYKENDALL: No objection. 


(Letter dated November 6, 1963 from 
Mr. Carter to Donald M. Sullivan, 
was marked for identification as 
Deponent's Exhibit No. 10.) 


* * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
January 7, 1964 


The above-entitled cause came on for further hearing on Exceptions 
to Account before the HONORABLE JOSEPH C. McGARRAGHY, United 
States District Judge, at 10:00 a.m. 

* * * 
HARRY T. CARTER 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
* * * * * 

Q. Mr. Carter, how long have you been practicing law in private 
practice? A. I have been in private practice since September the first, 
1960. 

Q. Other than the estate of Margaret Delano Gage, what other 
probate estates have you been counsel of recordin? A. In the District 

of Columbia, in the estate of Spencer Arthur Ware, the Administra- 
tion number escapes me, in 1961, I believe it to be. 


Q. Is that the only probate matter that you had participated in 


prior to your employment by the maternal cousins in this case? 
A. That is right. 


* * * * * 


THE WITNESS: Yes. After eleven-plus years of service as a 
Government attorney in various capacities, I joined the firm of Shanley 
and Fisher of Newark, New Jersey, to open a Washington office, as the 
resident partner of Shanley and Fisher in Washington. The purpose of 
the firm and of my joining the firm was to handle in so far as possible 
the Washington requirements of the New Jersey practice. In other words, 
a number of the partners and some of the associates had been required 
to come frequently to Washington, and it was thought that by having an 

office and partnership here such travel could be cut down. As a 
result, most of my practice here in Washington has been fragments of 
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matters to which my partners in New Jersey were devoting a substantial 
amount of time. For example, it comes to mind that the first matter in 
which I spent any substantial amount of time was a public utilities hold- 
ing company, being a reorganization. I believe the last major one out- 
standing with the SEC. My firm had developed a plan which was ulti- 
mately adopted by the SEC and the United States District Court in 
Delaware. So that many hours were spent in my activity’ on that plan, 
including an appearance in the United States District Court in Wilming- 
ton, Delaware. 

Since then, there have been a variety of activities in connection with 
a number of suits in the Federal Court in New Jersey, and appeals in the 
Third Circuit, relating to a number of airplane accidents, my firm rep- 
resenting a number of the major insurance companies. This has neces- 
sitated activity here in Washington in connection with the CAB 

I have spent a substantial amount of time on what might be termed 
international activities, that is, largely in connection with filing claims 
involved in the Cuban expropriations with the United States Department 
of State. Recently, we represented one of the major clients and I partici- 

pated in the representation before the so-called Herter Committee, 
former Secretary of State Herter, in connection with what, Your Honor, 
was known as the chicken war with the EEC. 

In general, there would be a long list of matters which I touched 
upon briefly. Certainly no single matter would have consumed remotely 
the amount of time as the estate. | 

Q. Mr. Carter, do you recall the size of the Ware estate which 
was the other probate matter that you handled? A. I don't I think in 
the neighborhood of $50,000. , 

Q. Do you recall the amount of fee that you received in that case? 


A. Ido not, but I believe in one of your pleadings you stated that it was 
$750. : 
Q. Do you accept that figure? A. Ido. 


Q. Did you know anyone in the Register of Wills office prior to 
your employment in the Ware estate? A. I believe not. | 


* * * x 


BY MR. SULLIVAN: 

Q. It is correct, is it not, Mr. Carter, you asked for the appoint- 
ment of one of the maternal cousins, Mrs. Palmer? A. That is cor- 
rect. 

Q. You did not ask for the appointment of the Riggs National Bank? 
A. No, I didn't. 

Q. Did you at any time prior to the entering of an order by Judge 
Tamm on June 25, 1962, file any paper requesting the appointment of 
the Riggs National Bank? A. Certainly not, no. 

Q. Did you make any request to the Court that the Riggs National 
Bank be appointed? A. None whatsoever. 

Q. Prior to the entry of the order of June 25, did you contact the 
Riggs National Bank? A. Yes. 

* * * *x * 

Q. Mr. Carter, when was your firm employed by the Riggs 

National Bank? A. I believe it was June 29, 1962. 


Q. What took place on that date which you consider was an em- 


ployment of your firm by the Riggs Bank? A. I had a telephone con- 
versation with the Trust Officer of the Riggs Bank, Mr. Wiegering, and 
he stated in that conversation the desire of the Riggs Bank to employ my 
firm as counsel for them as administrator in this estate, subject, I be- 
lieve, to the Bank's checking with the Register of Wills, that Colonel 
Cogswell could see no objection to such employment. I accepted the 
employment and heartily endorsed their inquiry of Colonel Cogswell. 

Q. Are you saying that you were employed by the Riggs Bank on 
the same day that Mr. Wiegering said he would check with the Register 
of Wills? A. It was one conversation. 

* * * * * 

Q. Mr. Carter, what services has your firm performed for the 
Riggs National Bank in connection with duties other than the unsuccess- 
ful attempt to sustain the original appointment of the Riggs Bank as ad- 
ministrator? A. Well, as the file will reflect, we have performed the 
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usual services of counsel for an administrator, plus some substantially 
unusual ones. 

In general terms, following the appointment, I would say the first 
major amount of time that our firm spent for the administrator was in 
the further review of documents and papers which appeared significant 
in the very vast compilation of papers found in decedent's house, in an 
effort to find the will. | 

Immediately following the administrator's assumption of office, 
there were a number of questions concerning the protection of the 
personal property in the house at Number 4 Dupont Circle, the decedent's 
residence, and these were of a continuing nature. | 

There then came the question of raising sufficient cash to pay the 
necessary expenses of administration and taxes, including real estate 
taxes. And then ensued a very protracted proceeding in connection with 

the rather pro forma petition to sell personalty. | 

In addition to that, I made a substantial effort to determine and in 
fact to establish significant value to the mass of papers which were in 
decedent's residence, which I believed to have historical and sociological 
interest and indeed be saleable for a substantial sum to al writer or a 


publisher of books or magazines. 


The major effort, I suspect, in terms of time and legal research 


was involved in the effort to enable the administrator to continue to ad- 
minister the estate in opposition to an attempt, at least partially success- 
ful at a late stage to have the Court accept a supersedeas on appeal. 

There were a number of questions concerning both estate and in- 
heritance taxes on which I consulted with the bank. There was an unusual 
amount of Court activity required merely to properly preserve the per- 
sonal property in the estate. | 

I would say that at least ninety per cent of the activities which our 
firm performed, the legal services which we performed for the adminis- 
trator are fully reflected in the file of record in this estate, 


* * * * : * 


BY MR. SULLIVAN: 

Q. Mr. Carter, how much time would you estimate was devoted by 
your firm to the opposition to the supersedeas bond desired by the paternal 
heirs? A. If you would include the successful modification of the order 
of the Court of Appeals, as a rough estimate, I would say between sixty 
and seventy-five hours. 


Q. To what extent was your opposition successful? Opposition to 


the supersedeas? A. Well, at the same time that the supersedeas 
bond was filed, certain demands were made upon the administrator to take 
action in connection with the estate. This question seemed to be novel in 
the District of Columbia, as to what authority the administrator would have 
to take any action. And over the opposition of opposing counsel, the Court 
of Appeals entered an order permitting the administrator to take certain 
action, principally, to remove the personal property from the auctioneer's 
premises where it had been delivered for sale to safe warehouses. 

Q. Am I to understand that the sole item of success was the per- 
mission to move the decedent's tangible property from Sloan's to a ware- 
house? A. Well, I wouldn't be sure, because I don't recall. The adminis- 
trator did take certain other action in connection with the estate and in- 
heritance taxes. I don't know whether you characterize it as a success 
or agreement. 

Q. How much time, Mr. Carter, was spent by your firm in connection 
with what I would call opposition to the request for a private appraisal by 
the paternal cousins? A. I have no idea without my records before me. 
Probably ten hours. This is purely speculative, Your Honor, on my part. 

* * * * * 
BY MR. SULLIVAN: 

Q. Mr. Carter, do you have with you the notes that you made in 
research for which time you are claiming compensation? A. I have with 
me -- 

MR. KUYKENDALL: Research for what? Excuse me, counsel, I 
didn't hear you. 


BY MR. SULLIVAN: 
Q. Research for any purpose covered by the fee claimed. 


A. Ihave with me all such notes which still exist, Mr. Sullivan. 


Q. May we see them, please? 

MR. KUYKENDALL: I object, Your Honor. I objected at the 
taking of the deposition. I think it is wholly irrelevant. : 

THE COURT: What is the purpose of this? 

MR. KUYKENDALL: Work product of the lawyer. 

THE COURT: What is the purpose of the question? — 

MR. SULLIVAN: A twofold purpose, Your Honor. To give some 
indication of the time devoted to the research, and to also apportion 
the research between Category B and Category C. 

MR. KUYKENDALL: Well, Your Honor, he has laidino basis to 
show that what notes exist would do what he says they would do. 

THE COURT: I guess he can't determine that until he sees the 
notes. | 

MR. KUYKENDALL: But under Hickman v. Taylor, the important 
case in the Supreme Court regarding discovery -- and, of ‘course, dis- 
covery is more liberal than rules of evidence here in Court -- he is 
not entitled to that. That is confidential, It would only be if there were 
some important factual matter or some clew as to evidence that could 
be obtained that way and no other way. It has no bearing here. 

I will assume and I will say, it is true that time was spent on 
research which some other lawyer could have done faster. Mr. Carter 
has testified to his experience. My modesty would not prevent my ad- 
mitting I had considerable probate experience but not in this jurisdic- 
tion. I do think we probably spent a greater amount than maybe some- 
body with Mr. Sullivan's skill would have to spend. The Court can 
allow for that in its discretion in fixing a fee if he thinks the time is 
excessive. But those papers are ours. They are not going to prove 
anything. We don't have them all. Ihave very few of my own. Custom- 
arily, after I make notes, I dictate something, and when that is in form, 
I will throw away the notes. It is absolutely useless for any purpose 
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in connection with this hearing. 

THE COURT: I will sustain the objection. 

MR. SULLIVAN: If Your Honor please, Hickman v. Taylor estab- 
lishes our right to see these documents. Hickman v. Taylor -- let me 
put it this way: In this case, we have the additional circumstance that 
the exceptants are being asked to pay the major portion of the fee for 
this very work that we are asking for information about. I submit that 
under Hickman v. Taylor by itself we would be entitled to those, and 
with the added circumstance that we are being asked to pay the major 
portion of this fee, that we are certainly entitled to any possible means 
of ascertaining the extent of the services being claimed. 

THE COURT: I will sustain the objection. 

* * * * 
BY MR. SULLIVAN: 

Q. Would you examine this, Mr. Carter? A. Yes. 

Q. Is that the copy which you sent tome? A. Yes, it would 
certainly appear to be. 


Q. Purporting to be or actually your file copy of a letter addressed 


to Mr. George Leighton -- 
THE COURT: How do you spell his last name? 
MR. SULLIVAN: L-e-i-g-h-t-o-n. 
BY MR. SULLIVAN: 

Q. -- New York, New York, dated July 19, 1962. I ask you if you 
sent the original of that letter to Mr. Leighton on July 19, 1962? 

A. I did on or possibly the following day. I couldn't be positive. I 
sent the original letter on July 19 or perhaps July 20 to Mr. Leighton. 

Q. Did you sign the original of the letter yourself? A. Iam 
sure I did. 

MR. SULLIVAN: If Your Honor please, I offer this in evidence as 
an exhibit on behalf of the Exceptants. It probably should be the number 
following the last exhibit in the deposition, which would make it Exhibit 
12. 
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THE COURT: Any objection? 
MR. KUYKENDALL: No, I am just wondering about the numbering 
I wondered about the depositions, themselves. Should we give them 
numbers? 
* * / Ok 


(Whereupon copy of letter dated July 
19, 1962 from Mr. Carter to Mr. 
Leighton was marked Exceptants' 
Exhibit No. 12 and received in 
evidence.) 


* * x * 

"Question: What if anything did the Register of 
Wills or one of his deputies state to you in regard to the 
Riggs Bank prior to June 25, 1962?" 


MR. KUYKENDALL: Your Honor, before he answers, I feel I 
ought to make this statement: During the taking of the deposition, the 
various questions were asked about what somebody in the office of the 
Register of Wills said. I didn't find any authority for the position I 
there took, which was that such statements were privileged, but I do 
see considerable danger in anything the Register of Wills said being 
quoted in litigation, particularly when he is not here and doesn't hear 
it and the testimony, itself, is hearsay. I think it is going to handicap 


him greatly in the administration of his work there if he is faced with 


a proposition of something he may say perhaps casually being repeated 


in hearsay form in a courtroom. 
THE COURT: He won't be faced with it very often. We don't have 
proceedings like this very often. You may answer. 
THE WITNESS: My answer is simply, I have no idea. As I have 
already testified, Iam not even certain I did mention it. I am willing 
to assume that I did, but if so, the mention of it was purely incidental 
to the discussion of the pleadings which I had then under consideration. 
I don't have the vaguest recollection of any response made by any member 
of the office of the Register of Wills. 7 


BY MR. SULLIVAN: 

Q. Did you at any time prior to June 25, 1962, discuss with the Riggs 
Bank the possibility of their filing something to indicate that they were 
willing to accept the appointment, if made? A. Not at all. 

Q. No discussion? A. None whatsoever. 

* * * * 
BY MR. SULLIVAN: 

Q. Did anyone in the Register of Wills office tell you at any time 
prior to June 25, 1962 that they felt that the Riggs Bank would be appointed 
or might be appointed? A. Oh, Iam certain not. How could they? 

THE COURT: You have answered him by saying, no. 

THE WITNESS: No. 

BY MR. SULLIVAN: 

Q. Do you know whether in fact the Register of Wills office did 
make a recommendation to the Court at that time for the appointment 
of the Riggs Bank? 

THE COURT: What is the materiality of that? 

MR. SULLIVAN: If Your Honor please -- 

THE COURT: I don't think that any recommendations that the 
Register of Wills makes to the Court, unless it is a matter of public 
record, is material in this case. 

BY MR. SULLIVAN: 

Q. Mr. Carter, have the services rendered by your firm to this 
estate on behalf of the Riggs National Bank increased the value of the 
estate in any way? A. I have no idea, because I don't know what would 
have been done were we not counsel. 

Q. Do you know of any increase in the value of the estate that has 
occurred as a result of your services? A. No. 

Q. Mr. Carter, who prepared the first account of the Riggs National 
Bank that was filed in this estate on August 30, 1963? A. I have no idea, 


somebody in the bank. I am sure it was approved by Mr. Wiegering, the 


Trust Officer. I have no idea who prepared it. 
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Q. It was not prepared by you or your office? A. Certainly not. 
* * * * * 
Q. How did the Riggs Bank come up with the figure of $6,000 for 


a claim for allowance to your firm? A. It was one that we informed 


them as to our belief of the fee that we would request of them, and they 


adopted it as their claim for an allowance. 


* * * * * 


Washington, D.C. 
Wednesday, January 8, 1964 


* * * 
HARRY T. CARTER 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
* * * * * 

Q. Can you give us the approximate number of hours devoted by 
you and your firm to the protection of the tangible personal property? 
A. It would be pure speculation without going through the diary entries. 
From ten to twenty hours, I guess. 

MR. KUYKENDALL: I think it is probably better if the witness 
doesn't speculate. We have the diary which can show all that can be 
shown on the subject. 

THE COURT: Are the diary entries in evidence? 

MR. KUYKENDALL: I don't believe they have been offered. They 
were part of the deposition. 

MR. SULLIVAN: The copy of diary entries, Your Honor, is in 
evidence as Exhibit 2. The original entries from: which that was made -- 

THE COURT: They are not-in evidence but they were made avail- 
able to you? 

MR. SULLIVAN: Yes. Parts of them were made available. 


* * * * ‘ * 


86 


Q. Didn't you testify that at some point I indicated to you that I 
was no longer interested in trying to agree on a neutral bank as adminis- 
trator? A. I don't recall whether I testified to that effect. But I would 
now so testify, yes. 

Q. What is your best recollection of the date when that took place? 
A. The latter part of June, Mr. Sullivan. If you say June 27, I accept it. 

Q. Did you at any time advise me that you had contacted Riggs in 
connection with this estate prior to June 25, 1962? A. Not that I know 
of. It would certainly have been an inadvertence on my part if I had done 
so. 

Q. It would have been an inadvertence on your part if you had told 
me you had talked with Riggs? A. Yes, indeed. 


* * * * * 


THE WITNESS: Your Honor, in reply to the last question of me, 


my best estimate, after glancing through this document, would be between 


fifteen and twenty hours. 
THE COURT: In relation to the real estate? 
THE WITNESS: In relation to the real estate. 
* * * * 
BY MR. SULLIVAN: 

Q. Mr. Carter, what methods had you and Mr. Palmer discussed 
on June 18 when you agreed that it might be desirable to seek the appoint- 
ment of Riggs? A. Methods of seeking the appointment, Mr. Sullivan? 

Q. Yes. A. This is all part of the discussion that I had had with 
you on the possibility of having someone other than the maternal cousins 
or the National Bank of Washington appointed. I at that point still had 
hopes that you and I could reach agreement on an administrator other 
than the National Bank of Washington or the maternal cousins. It was 
your proposal to me that raised that question. 

* * * * * 

THE COURT: Did you have any discussions with Mr. Palmer as 

to the manner in which you should seek the appointment of the Riggs as 
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the administrator? Having in mind your use of the word "seek" in that 
letter, that you would seek the appointment of Riggs. 

THE WITNESS: Your Honor, at some early point Mr. Sullivan and 
I discussed the possibility of reaching agreement on someone other than 
the two groups mentioned. I replied to him to the best of my recollection 
that I was not authorized to do so by my clients. I entered into discussions 
with Mr. Palmer, who was on the scene, to see whether our clients would 
agree with such negotiations. I got such an authorization, as this letter 
indicates. At that point, as I testified earlier, I went to several major 
financial institutions in the District of Columbia to see that if Mr. Sul- 
livan and I proposed them to administer whether they would be willing to 
administer. The Riggs Bank did so indicate. 

I hope I have been responsive. The word "method" -- it was agree- 
ment on the part of all the heirs. 

BY MR. SULLIVAN: 

Q. Did you and Mr. Palmer discuss either by telephone conversa- 
tions or in any other manner any specific methods of seeking the appoint- 
ment of Riggs? A. The method would be for the heirs to agree. I dis- 
cussed that with Mr. Palmer. 

MR. SULLIVAN: Your Honor, this is the type of evasion we en- 
countered. 3 

THE COURT: That is as responsive as he can make it. What do 


you have in mind? 


* * * * i *” 


THE COURT: Did you ever file a petition requesting the Riggs Bank 
to be appointed? | 
THE WITNESS: No, sir; because Mr. Sullivan broke off negotiations. 


* * * * ; * 


Q. In the course of these conferences were you given advice by 
Mr. Cogswell and Mr. Burkart as to how to proceed in this case? 
A. Well, I consulted them with reference to both the form of pleadings 
and I suppose you might say the time of pleadings? : 


* * * * 
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MR. KUYKENDALL: Well, Your Honor, I think counsel is assum~- 
ing, for one thing, that this Court is going to decide this matter on a 
mathematical breakdown of time. Now I don't think that the Court will 
use that consideration exclusively. 

THE COURT: I don't think it will either. But I think it could be 
one of the factors in the case. 

MR. KUYKENDALL: Yes, it certainly is. But we all know, as 
lawyers, that conferences held, various topics are discussed, and very 
probably some of the time was spent on what a nice day it was, or about 


the progress of the major league baseball season, something like that. 


Those conversations do go on. We are willing to admit that probably 


not every minute was devoted to serious work on this estate, in all 
those conferences. I don't think human beings ever conduct themselves 
that way. 

* * 

BY MR. SULLIVAN: 

Q. Mr. Carter, what were the major items discussed with the 
Register of Wills or Mr. Burkart at these various conferences and 
conversations? A. I think it would be helpful to state that I consulted 
with or at least showed the pleading to either the Register of Wills or 
one of the deputies every pleading, the best of my knowledge, in the 
record. It has been my understanding that by and large the instructions 
of the Register of Wills office are that they should be presented to them 
before being filed. Perhaps that has been modified in the course of the 
Gage estate, but that is my understanding at the beginning of this estate, 
certainly. So that I conferred, if that is the word most accurate, prior 

to filing the first petition for seeking the appointment of the ma- 
ternal cousins, prior to filing the answer thereto the petition of the 
maternal cousins, and step by step, on every paper in the file, with the 
possible exception of some dealing with the lengthy procedure we had 
in connection with the record on appeal, designating the record on ap- 
peal, which is offered in many motions and replies. So that the major 
subjects which I would have conferred with the Register, or one of his 
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chief deputies, would be seriatim, the matters which were filed in the 


record. 

Q. It was not your understanding that it was only petitions that 
are required to be examined by the Register of Wills office before they 
are filed, petitions for letters? A. I don't think that -- : If I stated they 
were required, to answer your question, it was not my understanding 
that the Register's office encouraged the filing of other important papers 
without the opportunity for them to review. At least I took advantage of 
the open door policy. 

Q. Is it possible, Mr. Carter, that your conferences and conversa- 
tions with the Register of Wills and Mr. Burkart could have taken as many 
as forty hours total? A. It is possible, Mr. Sullivan, if you have made a 
calculation. Personally, Iam willing to accept your calculation, if you 

have done the work on going through these. . 

Q. There are a number of items, are there not, appearing in your 
time sheets which merely indicate District Court, one hour, two hours, 
three hours? Is it possible that many of those would have included a 
conversation or conference with Mr. Cogswell or Mr. Burkart? A. It 
is possible, but I doubt it. It would have been an inadvertence if that 
was the case because whenever I did, as this will show so many times, 
when I returned, I tell my secretary that I included in the time that she 
notes my absence was a meeting with Colonel Cogswell or Mr. Burkhart. 
But it is perfectly possible, as I stated. | 

Q. Could it have been as many as fifty hours? A. Mr. Sullivan, 

I think I will answer in the affirmative, any reasonable question. I have 
no estimate of the hours. Yes, it could have been. But the time sheets 
in the record, I think, will establish with reasonable certainty what it 
was. 3 

* * 

BY MR. SULLIVAN: 

Q. Did the Register of Wills assist you in your preparation for the 
oral argument in the appeal? A. Not that I can recall, other than the 
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fact that he assisted counsel throughout on the proceedings in this Court, 
going through his office, and I find his counsel invaluable, in general 
terms. But he didinot assist me in writing our brief or preparing my 
argument; other than just the general education that I received over the 
years from him. 

Q. Did you discuss with him on that occasion the matter of the 

argument of the appeal? A. I could have. I have no specific 
recollection of that conference. 

* * * * * 

Q. Can you estimate for us the total time that you devoted to the 
questions in both courts as to the designation of record, and those two 
items which eventually were stricken? A. Well, you are talking about 
the totality? 

Q. Yes. A. I was about to say thirty or forty hours but I fear 
that the record will already show I must be estimating high, because if 
you add all these up, Your Honor, I am probably over the 400 already. 

* * * * * 

THE COURT: We are not trying any case of yours. We are not 
trying the Grievance Committee case. We are not trying the American 
Archives Association. The only case before me is the reasonableness 
of the compensation. I will sustain the objection. 

* * * * 
CROSS- EXAMINATION 
BY MR. KUYKENDALL: 

Q. Mr. Carter, we all know who you are, but I don't think your 

name was ever asked. What is it? A. Harry Tyson Carter. 


Q. What is your profession? A. Iam an attorney. 


Q. And are you a member of a partnership? A. I am a partner 
in the firm of Shanley, Fisher & Kuykendall of Washington, D.C. and 
Newark, New Jersey. 


Q. And what is the firm name in Newark, New Jersey? A. Shan- 
ley and Fisher. 
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Q. How many partners presently are there in the firm? A. I 
believe there are fourteen 3 

Q. And how many associates possibly? A Approximately equal 
number. 

Q. Where did you go to college, Mr. Carter? A. I graduated 
from Dartmouth College. New Hampshire 

Q. When? A. In December of 1943 

Q. Did you become a member of any scholastic organizations as 


a result of your attendance? A. Iwas a member of Phi Beta Kappa 


Q. Where did you go to law school? A. Harvard ‘Law School, 


Cambridge, Massachusetts 

Q When did you graduate from law school? A. In January 1949 

Q. You are admitted to the Bar of the District of Columbia? 

A. Iwas admitted to the Bar of the District of Columbia later in 1949. 

Q. Tell us briefly your work employment since you were admitted 
to the Bar of the District of Columbia? A. Upon admission to the Bar 
in 1949 I became a Junior Legal Assistant to the then Senator Robert A 
Taft of Ohio; leaving his employ in November of 1950 to become an 
attorney in the then Economic Cooperation Administration, the Marshall 
Plan Agency, where I remained as an attorney for that and its successor 
agencies until July of 1953, at which time I became counsel to then Senator 
H. Alexander Smith of New Jersey. who was Chairman of the Senate Labor 
Committee and, for much of the time I was with him, Acting Chairman of 
the Senate Foreign Relations Committee additionally In the fall of 1955, 
I became a special assistant to the Assistant Secretary of Defense for 
International Security Affairs, the Honorable Gordon Gray, being loaned 
from his staff to the White House in the fall of 1956 and the following year 

as an assistant to the President's special assistant for Hungarian 
Refugee Affairs. Tracy S. Forrest. After leaving the White House I be- 
came Deputy General Counsel of the United States Information Agency; 
in the fall of 1957; becoming General Counsel of the United States Infor- 


mation Agency, in the early fall of 1958, and remaining with that agency 
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as General Counsel until joining the firm of Shanley and Fisher in Sep- 
tember 1960. 

Q. You are listed in Martindale Law Reference? A. Iam. 

Q. Are you rated? A. Iam rated a. v. 

Q. How old are you, Mr. Carter? A. Thirty-nine. 

Q. Will you tell the Court whether or not your name is contained 
in Who's Who of America? A. I believe it is, sir. 

* * * * * 

Q. Mr. Carter, there are many items of one quarter hour for 
telephone conversations, maybe letter writing and so forth. Will you 
tell the Court the policy you followed in designating the amount of time 

spent? A. The policy I follow, which I adopted as a result of its 
being followed by the partners in the firm of Shanley and Fisher at the 
time that I joined the firm, is not to break down my time, not to attempt 
to break it down, my time, in less than quarter-hour segments. It is 
generally my policy, in fact it is largely ministerial on the part of my 
secretary, to enter all telephone calls, however brief, as a quarter hour. 
However, in obvious cases, without instruction from me, or in other cases, 
I instruct her to make no entry at all, if it was purely a very brief ques- 
tion. 

Q. Do you know whether or not the Exhibit 2 contains a record of 


all the time you spent on service for the administrator as counsel? 


A. No; Iam sure that it doesn't. Exhibit 2 purports, and does represent 


all recorded time. But my own experience has been that through defects 
in my character or memory I fail to record over any extended period of 
time a substantial amount of time, by failing to enter it in my diary or to 
tell my secretary that I had worked at home on a certain night or ona 
weekend or otherwise. 

Q. Would you be able to judge, or at least estimate as accurately 
as you did some of the estimates you gave Mr. Sullivan, whether consider- 
ing that some of these quarter hour entries probably consumed less than 


a quarter hour and whether other entries were not made that should 
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have been, whether the time sheets reflect full amount accurately and 
the time you spent or whether it reflects less time or more time? 

A. Well, I would say that the total time, recorded time, is thoroughly 
accurate because by the same token that some quarter hour entries 
might be ten minutes or eight minutes, many of them would well be 
twenty minutes, which would still be recorded as a quarter of an hour, 
In other words, as these are entered you choose the nearest quarter 
hour. It is inescapable, it seems to me, that with as many entries as 
there are here there would be as many times understated as overstated. 
And, indeed, that is the theory on which the records are kept. 

Q. Did you have any assistance or advice from any members of 
the firm or staff of the firm Shanley and Fisher, or Stanley, Fisher & 
Kuykendall -- 

THE COURT: You are letting your voice drop. I am not hearing 
you. 

BY MR. KUYKENDALL: 

Q. Did you have any benefit of advice or counsel from other mem- 
bers of your firm in your services as administrator? A. Yes. These 
time sheets show a substantial amount of time in conference with you, 
Mr. Kuykendall. They do not show, except in one or two instances where 

it would be by a telephone call, reasonably extensive consultation 
with various of the partners in New Jersey who devote much or all of 
their time to probate matters, or in the case of the appeal, appellate 
matters. I would estimate that a minimum, as an estimate, of twenty 
to twenty-five hours would have been spent by Mr. Walter, Mr. Fisher, 
and Mr. Lacy in New Jersey, and of my own knowledge a number of hours 
by Mr. Shanley when he was here in Washington in consultation with me. 

Q. Mr. Carter, Iam referring and handing you Exceptance Exhibit 


No. 7, which has been identified and is in evidence. Would you read the 


sentence beginning on the last line of the first page and ending on the next 


page. A. This sentence reads: 
If the U.S. Court of Appeals affirms the order, our clients’, 
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quote, "nominee," unquote, is administrator. 


Q. I would like to ask you why you put the word "nominee" in quo- 


tation? A. I put the word "nominee" in quotation marks because clearly 


our clients had not nominated the administrator. 
* * * * 

THE COURT: Does that letter have a number? 

MR. KUYKENDALL: It is Exhibit 12. I feared it was the wrong 
letter because I couldn't find the language. A. The language appears on 
page 4 of this single-spaced letter. 

BY MR. KUYKENDALL: 

Q. Will you read it to the Court. A. I have had only a few hours 

access to this mass of material at which time I was searching 

only for a will, so the above merely scratches the surface of 

this interesting mother and daughter and their lucrative opera- 

tion. However, largely through my efforts the Riggs National 

Bank has been appointed as administrator and we have been 

retained as counsel for this estate. So I am now in a position 

to make an effort to ascertain whether this mass of photographs, 

correspondence, and material would be of sociological or literary 

value. 

Q. That statement that you read, is that strictly technically ac- 
curate? A. Well, I believe so. 

Q. Explain what your efforts were. A. Well, the efforts in behalf 
of the maternal cousins, in opposing the appointment of the National Bank 
of Washington, I believe, in my judgment, absent any application for ap- 
pointment as administrator by Mrs. Palmer up in New Jersey, with no 
opposition to the petition of the paternal cousins, the Court would, in my 
judgment, undoubtedly have appointed the nominee of the paternal cousins. 
So that absent my efforts in behalf of the maternal cousins I don't think 
the Court would ever have reached the Riggs National Bank. That was 
the meaning which I had when I wrote that language. 

Q. Prior to your employment as attorney for the administrator 
of the Riggs National Bank, or at any time, did you have any agreement, 
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express or implied, about your being employed as counsel for the bank 


if the bank were selected as administrator? A. No. I had no such 
agreement. When I visited with Mr. Shaw and Mr. Wiegering at the 
Riggs Bank to ascertain whether if appointed they would be willing to 
serve -- this was the meeting and prior conversations in an effort to 
find a neutral administrator that Mr. Sullivan and I in behalf of our 
clients could agree upon. When I was ascertaining whether the Riggs 
Bank would be willing to serve if Mr. Sullivan and I could reach agree- 
ment as to their serving as administrator, I believe it was Mr. Shaw, 

it might have been Mr. Wiegering, inquired of me wheiner in such 
event I would expect to be counsel to the bank in this estate. I said em- 
phatically that I would not, and then he inquired of me as to whether I 
was now stating that I would refuse to serve as counsel if they were 
appointed. I said that I was not, I wasn't then stating that I would refuse, 
that I thought the question should be open because it was -- and Iam not 
sure that I stated this -- but the reason I so stated was, it was very much 
in my mind that perhaps to reach agreement with Mr. Sullivan it would 
be necessary not only to agree upon the administrator but to agree that 
neither Mr. Sullivan nor I would serve as counsel for the administrator. 
So that there was a very clear understanding on the part of the Riggs 
Bank that I did not expect to be appointed, and it was emphatically stated 
that they should consider themselves completely a free agent if they were 
appointed to select a counsel. : 

* * * * 
RE-DIRECT EXAMINATION 
BY MR. SULLIVAN 

Q. Mr. Carter, you have attempted to make an explanation of the 
statement in your letter to Mr. Leighton that the appointment of Riggs 
was largely through your efforts. The efforts of what other persons 
were involved in the appointment of the Riggs Bank that you know of? 
A. Judge Tamm, I guess, in making the appointment. 


* * * * 


BY MR. SULLIVAN: 

Q. Do you have any explanation of the direct conflict between your 
testimony on November 1 and the letter which you wrote to Mr. Palmer 
on July 18, 1962, in that the letter of July 18 -- August 1 instead of July 
18 -- shows that on June 18, 1962, you and Mr. Palmer agreed that it might 
be desirable to seek the appointment of Riggs, and the word "seek" is under- 
scored, as you know; whereas in your deposition you were asked whether 
you at any time prior to June 26, 1962, suggested to anyone in the office 
of the Register of Wills that you as counsel for the maternal heirs were 
interested in having the Riggs Bank appointed as administrator of the es- 
tate, to which you replied: No, sir, we had no such interest. In other 
words, you were testifying under oath that prior to June 26, 1962, you and 
the maternal cousins had no interest in the appointment of the Riggs 

National Bank. Can you explain that direct conflict? A. Well, we 
had no interest in the appointment of the Riggs National Bank. I don't see 
any conflict. As I testified yesterday, I conferred with Mr. Palmer during 
the period that I thought that the counsel for the paternal cousins was recep- 
tive to finding a neutral -- to agreeing upon a neutral administrator; that 
Mr. Palmer conferred with our clients, or on his own authority, agreed to 
authorize me to enter into such negotiations. I subsequently reported to 
Mr. Palmer that the Riggs Bank and possible one other were willing to 


serve and asked him if he had any objection in my proposing to you, to 


the counsel for the paternal heirs, one of these institutions as the com- 
promise. And Mr. Palmer said none whatsoever, and authorized me to 
make such a proposal. 
* * * * * 

Q. Didn't you testify that that was the whole purpose of your 
visits? A. The whole purpose would be to tell the paternal counsel that 
I visited them? 

Q. Didn't you testify that the purpose of your visits was to ascertain 
whether you could find a bank which perhaps the maternal cousins and the 
paternal cousins could agree upon? A. That is right. 


* * * * 
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Q. Did I hear you or understand you correctly that you testified 
a moment ago that it was not until after June 18, 1962, that counsel for 
the paternal heirs informed you that he was no longer interested ina 
discussion of another bank other than the National Bank of Washington? 
A. I may have so testified and I believe it is true. But it was an on- 
again, off-again affair. One time counsel would show some interest, 
the next time he would show none. I frankly had no great interest my- 
self in doing this other than I did feel I owed a duty to the two ladies in 
New Jersey to try to conserve as much of the estate without litigation 
as possible. But I had no independent interest in coming up with a 
neutral administrator. 

* * 
BY MR. SULLIVAN: : 

Q. Do you think you have explained why you denied in your depo- 
sition that maternals had any interest in the appointment of Riggs whereas 
you had written a letter stating that you had agreed on June 18 that it might 
be desirable to seek the appointment of Riggs? A. Well, I don't see any 
conflict. But I think my explanation of what was meant by "It might be 
desirable to seek" adequately removes any possibility of conflict. 

Q. Why did you underscore the word "seek"? A. Because the 
existing situation was that they had, that the bank was appointed -- With 


His Honor's permission, I would like the letter so that I can put it into 


context. (Letter handed to the witness.) 

A. This, the whole purpose of the letter, or the basic purpose of 
the letter was to secure consents of Mrs. Palmer and Mrs. Durfee, the 
two New Jersey ladies, to the appointment of the Riggs Bank. It inclosed 
these consents. There I was pointing out, and stated that I assume our 
clients remain favorable to this appointment, either they would have no 
objection to signing the consents since we had agreed six weeks before 

that it might be desirable to seek the appointment of the very in- 
stitution which had been appointed. It seems to me the only purpose of 
stating the June 18 agreement was to remind Mr. Palmer that the institu- 
tion to which I sought the consent for the appointment was the very one 
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that we had agreed on in advance might be desirable to compromise as 
an administrator with counsel for the paternal cousins. 

* * * * 

MR. SULLIVAN: Mr. Cogswell is the next witness. 
Thereupon — 
THEODORE COGSWELL 

was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 

MR. SULLIVAN: If Your Honor please, Mr. Cogswell is being 
called as an unwilling or a hostile witness, and the preliminary ques- 
tions we think will develop that. 

THE COURT: You may proceed. 

MR. KUYKENDALL: Your Honor — 

THE WITNESS: Your Honor, I would like to clarify that. Iam not 
here as an unwilling witness. I deny that. 

THE COURT: Proceed, Mr. Sullivan. I merely want to admonish 
you that the scope of the inquiry should be limited to the matter under 


review by the Court, which is a matter of the amount of fee which counsel 


for the administrator is entitled to. I am not going to permit you to go 


beyond. In other words, I am not going into any extraneous matters; any 
proceedings before the Committee on Admissions and Grievances and 
other things. 
* * * * 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
* * * * * 

Q. Do you have many cases in which you have held as many dis- 
cussions with counsel for one side as this case? A. I have not held many 
discussions in this case, I would say. How many, you say? 

Q. How many would you say? A. This case has been going on now 
for how long? For two years, hasn't it? Will you say when — It was 1960 
when the first petition was filed. I would not be able to state how many 
conferences I have had in connection with the case since that time. I know 
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there have been a good many, with various people. 

Q. Can you estimate the maximum number of conferences, per- 
sonal conferences, that took place between you and counsel for the 
maternal heirs or counsel for the Riggs Bank? A. I would not be able 
to state, Mr. Sullivan. Counsel come and go there. We discuss 


matters with them as long as is necessary, and the next person comes 


in with his problem. As to how many conferences I had had in this 
case, I would not be able to state, since we don't keep a diary. Couldn't 
keep a diary very well. 

Q. Could it be possible that you and your deputy, Mr. Burkart, 
could have spent as many as fifty hours in conferences and conversa- 
tions with Mr. Carter in regard to this case? 

MR. KUYKENDALL: Your Honor, I will object. Mr. Cogswell 
has answered similar questions half a dozen times. 

THE COURT: Overrule the objection. Mr. Cogswell, you can 
answer if you can. If you can't answer, say so. 

THE WITNESS: It would be a mere guess, Your Honor, as to 
whether or not there have been that many hours. 

As you know, Mr. Sullivan, counsel sometimes have to wait a 
while before we are able to discuss matters with them. And I wouldn't 

know just how many hours it might add up to. 

BY MR. SULLIVAN: 

Q. Would you say that you had taken an unusual interest in this 
estate? A. No, I would not call it an unusual interest. I had an unusual 
interest at the commencement of the case, due to what happened there. 
That interest has subsided. 

Q. When did that interest subside? A. At the conclusion of the 
hearings before the Grievance Committee. 

* * * * * 

THE COURT: I don't think so. I will of my own initiative sustain 
the objection — make an objection. I think this hearing has got to be 
brought to a conclusion sometime, Mr. Sullivan. I have been exceedingly 


patient, it seems to me. 


BY MR. SULLIVAN: 

Q. Can you tell us the general subjects discussed with Mr. Carter 
or members of his firm with you in connection with this estate? A. Mr. 
Sullivan, that would be — That would be impossible to try to recall what 
went on. 

* * *x * * 

THE WITNESS: Over a period of two years’ time I would not be 
able to say just what the conferences were at the time. It all had to do 
with the matter of the administration of the estate. 

* * * * 
BY MR, SULLIVAN: 

Q. Iam just asking, for the moment, for any one matter that was 
discussed with Mr. Carter or his firm. A. Well, one matter that would 
be naturally discussed was the matter on the appeal, of the appeal by 


you and the designation of record and cross designation of record by 


them. I can recall that, for example. 

Q. Did you assist in any of those projects? A. I assisted counsel 
in this case no more than I would assist counsel in any case, including 
yourself, if you asked me for my opinion. 

Q. I ask you, if you did assist. A. We always assist, Mr. Sullivan, 
if we see anything that needs correction or that is not in accordance with 
the procedure. That is my job, is to go over the papers, as you know, 
and to make recommendation to the Court on them. 

Q. What items did you see that needed correction? A. I wouldn't 

any more be able to say than I would on a paper that you had pre- 
sented to me and I might have suggested that this or that be changed. It 
might have been verbiage, it might have been an enlargement of a para- 
graph, or something along that line. 

Q. Have you had any discussion with Mr. Carter or any member 
of his firm about what you would testify to in this case? A. You mean 
today? 

Q. I mean at any time. A. You mean what I am testifying to at 
the present time? 
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Q. No. I mean in connection with anything that you might be 
called upon to testify, with specific reference to what you might say in 
your testimony. A. You mean today? 

Q. I mean at any time after you knew that you were going to be 
a witness. A. At this hearing on the exceptions? 

Q. Yes. A. No, if I had any discussions with them it wasn't 
anything regarding what I was going to say here. As a matter of fact I 
did not know what you were going to ask. 

Q. Isn't it a fact that you discussed with Mr. Carter, sometime 
after the subpoenaing of Mr. Carter as a witness in the deposition and 
the concluding of the third session of the deposition, in regard to 
whether or not he should claim in the deposition that discussions had 
with you or your office were confidential and privileged? A. Yes, that 
is right. | 

Q. What was your suggestion, if any, to Mr. Carter along those 
lines? A. Well, I should clarify my last remark by stating that I told 
him that I thought that any conversations that I had in the course of the 
administration of the office or the cases before me were confidential. 
And I think they are. 

* * * * : * 

Q. Mr. Cogswell, did Mr. Carter or any member of his firm dis- 
close to you or anyone in your office that you know of, prior to Judge 
Tamm's memorandum of June 25, 1962, that Mr. Carter's clients were 
seeking the appointment of the Riggs Bank? A. To the best of my 
recollection, I did not know anything about the suggestion of Riggs Bank. 
The appointment of the Riggs Bank was a surprise to me. The Judge 
said that that was the bank in which she had conducted her business on 


Dupont Circle, therefore he thought that it was well that it be appointed. 
And that was the first that I knew of it. 


Q. At that time did you have any reason to believe that the bank 
at that point was not disinterested? 
THE COURT: There is nothing to indicate to the Court that the 


bank was not disinterested, so far as I know. 
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MR, SULLIVAN: Your Honor, the visits. 

THE COURT: It doesn't make the bank an interested party merely 
because somebody went to them and asked if they would accept an 
appointment. 

* * 
MAUDE R. PRYSE 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 


* * * * * 


Q. During the period from the original appointment of the Riggs 


Bank in June of 1962, to the date of the entry of the mandate from the 
Court of Appeals setting aside the appointment of the Riggs Bank in 
June 1963, approximately one year, did you have occasion to have con- 
versations or conferences with Mr. Carter or any member of his firm 
in regard to this estate? A. Not with regard to this case. Several 
times I talked with Mr. Carter ona friendly basis, and asked him how 
he was making out with his case. Outside of that, I was out of the case. 

* * * * * 

JEROME K. KUYKENDALL 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. SULLIVAN: 

* * * * * 

Q. Would you state briefly the extent of your probate practice, 
first in the District of Columbia. A. What I have done in this case is 
my only experience in the probate practice in the District of Columbia. 

Q. And would you give us briefly the extent of your probate 
experience in any other jurisdiction. A. Yes. I was born and raised 
and went to college in the State of Washington. I was admitted to the 
Bar of that State in 1932. Of course the Depression was on. I was 
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employed for a short while and had office space only with a firm in 
Seattle for a time where they had a great number of estates. Most of 
them were insolvent due to the terrible financial conditions then. But I 
cleaned those estates up and concluded them one way or another for 
them. Oh, I imagine there were at least fifteen of them. And later, as 
my practice grew, I probated various estates, in Seattle, which is King 
County. And later I practiced, after service in the State Government 
and in the Navy, in Thurston County, in which the capital of the State is 


situated. 
Q. I can't hear you. A. Thurston County, in which the capital, 


Olympia, of the State is situated, and I handled I don't remember how 
many, but a number of probate matters at that time. 

Q. Over what period of time? A. Four years. Also, I was an 
Assistant Attorney General of the State of Washington for a period 
ranging — beginning in October '41 and ending at the end of 1946. But 

that was divided into two periods due to my service in the Navy 
during that span. But for a time during that period I represented the 
State on its legal matters involving State inheritance taxes, so I had 
some contact with probate procedure while I did that work. 

Q. During the last thirty years how many of those years have you 
been out of private practice? A. Well, I was an Assistant Attorney 
General of the State of Washington, or in the Navy during that period I 
just spoke of. From February of '51 until May 15 of '53, I was a mem- 
ber and Chairman of the Washington State Public Service Commission. 
And from May 15, 1953, until January 1, 1962, I was Chairman of the 
Federal Power Commission. 

THE COURT: So that during those periods of time you were not 
in private practice? 

THE WITNESS: No, my work was in the utility regulation. 

BY MR. SULLIVAN: 

Q. If my calculations are correct, you have been out of private 
practice in the last thirty years for approximately eleven years, is that 
correct? A. Oh, it would be more than that. 
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THE COURT: Power Commission job was nearly ten years by 
itself? 

THE WITNESS: No. Let's see; '53 through '61. Almost eight 
years; lacking three or four months being eight years. 

BY MR. SULLIVAN: 

Q. And the other period I thought was two years? Did I misunder- 
stand? A. Yes, a little over two years as Chairman of the Washington 
Public Service Commission. And then I was Assistant Attorney General 
for the State of Washington. 

THE COURT: And then you were in the Navy. 

BY MR. SULLIVAN: 

Q. How many years does that leave us out of the last thirty that 
you were in private practice? A. Well, I graduated from law school in 
"32 and I became Assistant Attorney General of the State of Washington 
in the fall of '41. That is nine years, or a little over perhaps, in 
private practice. Between my service, after the war, as an Assistant 
Attorney General, I went back to the office after the war, and the time 
I became a member and chairman of the Public Service Commission I 
spent four years. That would be thirteen. And I have just concluded 
two years practice here. So that is fifteen years private practice. 


Q. Can you estimate, Mr. Kuykendall, the total hours that you 


spent in research in connection with this estate during the period from 
June 29, 1962, to June 19, 1963? A. No, I can't. The only thing 
I could go by would be Exhibit 2, what it shows on there the time I spent. 


I do know I spent other time. 

Q. Spent what? A. More time than is on the exhibit. I am posi- 
tive of that but I couldn't prove it, don’t claim any compensation for it. 

Q. Do you have any physical records of the results of your 
research in the form of your original notes made by you at the time? 
A. Well, if Ido I am not going to produce them. The Judge has ruled 
that is not necessary. 

Q. Would you answer the question? A. I don't know whether I 
have it or not. I doubt it. There might be some stray notes in our files. 
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Q. Could you tell us approximately how many full pages of notes 
might be involved in your total research? A. No, I couldn't, and it 
wouldn't mean anything if I could. I write a large scrawling hand and 
frequently have little on one sheet. 

Q. Would it be more or less than ten pages? A. I don't know. 


It would probably be more. I certainly consumed more than ten pages 


of yellow tablet, Iam sure, in the briefing. 

Q. Would it be more or less than twenty pages? ie I don't know, 
Mr. Sullivan. 

* * * * / * 

Q. Time sheets, Exhibit 2, reflect December 27, 1962, library, 
one hour. Do you recall the subject of that research? A. No, I don’t. 

I couldn't recall the subject of research on any particular time. I sur- 
mised on that first question. It may be wrong. I guess you pointed out 
the date when our brief was filed. Maybe I was doing something 
else that day. I don't know. 
* * * * ' * 

Q. Are these items of time based on accurate time notations 
made at the time or were they estimated at the end of the month, if you 
know? A. No. They were recorded. I seldom recorded it, but my 
secretary would ask me or I might tell her, or many of them were 
probably made by her, noting when I left the office and when I came 
back and asked me what I was doing while I was gone. 

Q. Would you say that that is true as to each of these items? 

A. I couldn't say it is true as to each and all of them. But I would say 
the time or the estimate of time was made quite contemporaneously. 
* * * * * 
EDWIN D. SHAW 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
Q. Would you state your full name, please, Mr. Shaw. A. Edwin 


D. Shaw. 
Q. Your position? A. Senior Vice President and Trust Officer 
of the Riggs National Bank. 


Q. What documents have you produced in response to the sub- 


poena served upon you? A, I will have to give a little explanation. I 
am head of the trust department and have a general knowledge of this 
Gage Estate for which we are Court-appointed administrator. However, 

my associate, Mr. Wiegering, Trust Officer, is the account officer 
assigned to this case. He is the one who is familiar with the details, 
papers. He was not in the office when the call came a little while ago 
for him to appear here. He was at lunch and on business appointments. 
I do expect that he will be back shortly and he will come down here just 
as soon as he returns to his office. In the meantime, however, I brought 
his briefcase, in which he had assembled the various documents re- 
quested. They are here. I have no idea what is in there. 

THE COURT: You are not personally familiar with them? You 
didn't handle them yourself? 

THE WITNESS: No, sir. I was not in direct charge of this and 
was consulted and advised from time to time on policy and general 
matters. 

BY MR. SULLIVAN: 

Q. Do you have any records of your own, Mr. Shaw, as to dates 
and subjects of telephone conversations or conferences with Mr. Carter 
or any member of his firm at which you were present? A. I have no 
records of any sort of my own. Mr. Wiegering has whatever records 
there are, and I presume they are in this briefcase. I have, of course, 
been present during conferences with Mr. Carter. 

* * * * * 

Q. What can you tell us as to the substance of the conferences? 
A. This is my general recollection. We were approached by Mr. Carter 
to ascertain whether we would be willing to act as the Court-appointed 
administrator of this Gage Estate. I understand — I know there is no 


will. I remember that some of the circumstances were explained about 
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contending parties, adverse interests. I remember that it was said that 

I believe twelve maternal — it may have been paternal, I:don't know 
which — cousins had signed papers presented by you, or ‘people you 
represent, agreeing to give up 40 per cent of whatever they might be- 
come entitled to from this estate; that, on the other hand, there were two 
cousins on the other side, maternal or paternal, who had been approached 
and who in effect said no, we won't sign, we know all about it, we will get 
what is coming to us without your intervention. That I do recall. 

My inclination when we were first approached was' not to accept 

appointment. We try to be selective, reasonably selective, in act- 
ing in new business. This was new business. We try not to become in- 
volved in lawsuits. It seemed to me that with the circumstances, as ex- 
plained to me, that there very well might be ill feeling among the 
interested parties, that there might be legal proceedings. And I am sure 
that the first conference that I had on this subject ended with a declina- 
tion on our part to act. I think that at some subsequent time we were 
approached again. Perhaps further explanations were made or assur- 
ances given, assurances of opinion; that we were urged to act, agree to 
act, if appointed by the Court. We had high regard for Mr. Carter and 
his firm. And we did agree at some point to act. Does that answer 
your question? 

Q. The point at which you did agree to act was prior or subse- 
quent to the actual appointment of your bank? A. Well, it must have 
been prior. Iam sure that we would never have been appointed without 
our permission. 

Q. How, if you know, was your permission conveyed to the Court 
or to the Register of Wills office? A. Ido not remember. 

Q. Do you think that it was so conveyed? A. Oh, I feel sure it 


must have been. 


Q. Prior to the appointment? A. I feel sure that it must have 


been although I have no recollection. 
Q. Had Mr. Carter or his firm ever represented the Riggs Bank 
prior to June of 1962? A. Not to my knowledge, and I had never met 
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Mr. Carter prior to this conference that I speak of, as far as I remem- 
ber. 


* * * * * 


Q. Are you a member of the Bar, Mr. Shaw? A. Yes. 
* * * * * 

Q. Do you have any knowledge of the extent of the services per- 
formed by Mr. Carter's firm on behalf of your bank as administrator? 
A. I think I do. 

Q. Can you tell us briefly what those services consisted of? 

A. Well, I know this has been one of the most troublesome cases we 
have ever had. It fully justified my initial reluctance to get involved 
in it. 

THE COURT: Kind of sorry you didn’t make the right decision? 

THE WITNESS: Iam very sorry, Judge, Your Honor. 

I know that there have been countless hours devoted to conferences 
within the bank, and conferences with people outside the bank, and par- 
ticularly including Mr. Carter, innumerable times, and lengthy sessions; 
innumerable correspondence. It all adds up to, in my opinion, a very 
substantial outlay of time and effort devoted by Mr. Carter to this case. 

BY MR. SULLIVAN: 

Q. Can you give us a rough approximation, rough apportionment 
of the time that you know of that was spent by Mr. Carter's firm between 
services in attempting to support the appointment of your bank and other 
services on behalf of the bank? A. I was always under the impression 
that all of his time was in behalf of the bank as administrator; that is, 
getting it appointed of course, which was a relatively short period of 
time, I believe, but the months and years that have elapsed since then, of 
course, account for the greater portion of his time, I would think. Does 
that answer your question? 

Q. Iam not sure you understood the purpose of my question. Let 
me start over ina moment. But before we get off of what you did say, 
what services did Mr. Carter's firm perform in getting your bank ap- 


pointed? A. The-services that are normally rendered by attorneys 
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obtaining the appointment of an administrator. 

Q. Can you give us any further details on such services, what they 
might have consisted of, and the time they took? A. I think you could 

answer that better than I. You are a lawyer. 

THE COURT: We are not interested in speculation. We merely 
want to know what you know what services he rendered. A. The serv- 
ices he rendered were in obtaining our appointment, and did in consulting 
with us and no doubt of many other parties in respect to the administration 
or lack of administration of the estate. | 

* * * * * 

A. I don't know that this is fully responsive. But certainly I be- 
lieve that eight tenths or nine tenths of his services have been since our 
original appointment. 

* * * * : * 

A. I don't know whether we went through any procedure. All I can 
say is that I believe I had knowledge of the amount. Mr. Wiegering dis- 
cussed it with me, and I felt it was very reasonable; but that the Court 
would decide in the last analysis. 

* * * * 
WILLIAM H. WIEGERING 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 

Q. Would you state your full name, Mr. Wiegering? A. William 

H. Wiegering. W-i-e-g-e-r-i-n-g. 


Q. And your occupation, position? A. Iam a Trust Officer of 
the Riggs National Bank. | 


* * * * * 


Q. What is the next entry of a contact with anyone in regard to 
the estate of Margaret Gage? A. Well, on the 28th, I have Donald 
Sullivan's name and National 8-2880 as a phone number, but no indica- 


tion as to what it was concerning. 


* * 
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Q. Going back to your first contact with Mr. Carter, Mr. Wiegering, 
can you tell us the substance of that conversation, and who was present? 
A. If I recall correctly, he came into our office and presented me with 
the situation surrounding the death of Miss Gage and asked us if we were 
appointed would we act as administrator. If my recollection serves me 
correctly, I advised him that I would want to consult Mr. Shaw before we 

accepted or agreed to accept the business; that I would contact him 
later. 

Q. And that would have been on what date? A. That would have 
been probably between or sometime -- 

Q. Would that have been on June 6th? A. June 6th to 11th, some- 
where along in there. Probably June 6th date. 

Q. And what is your recollection as to the next conversation with 
Mr. Carter? A. If I recall, I talked to Mr. Carter and I do not recall 
whether this was by the telephone or in my office. But I advised him that 
we did not feel that we had facilities to handle a matter of this nature at 
that time. I perhaps used some -- used an approach that was ill advised. 
I don't know. But then later, we had some discussions of the matter with 
Mr. Pilkington, one of our officers, and then later we agreed that we 
would accept the business if the Court saw fit to appoint us. 

Q. Can you fix the date on which you did agree that you would 
serve if the Court appointed you and who was present on that occasion? 
A. I feel quite sure that this reference on June 14th, 1962, to Mr. 

Carter, Mr. Shaw, and Mr. Burke and myself, represents the con- 


ference at which we agreed to accept the business. 


a * * * * 

@. Was there any discussion of employment of Mr. Carter or his 
firm by your bank? A. Yes, sir. 

Q. At thattime? A. I think there probably was. 

Q. What is your recollection of that discussion? A. Well, I will 
assume that the discussion was at this time. But I am sure we advised 
Mr. Carter that it was our policy in any matter of this nature to employ 
as counsel for the estate the attorneys that brought the business. And 
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that would be almost universally true unless there was some conflict 
of interest or some other reason why we should not. 

Q. Did Mr. Carter indicate at that time any reluctance to be your 
counsel if you were appointed? A. I do not recall that he did. I do 
recall that there were many discussions; a later discussion the effect 

of which was that I agreed to consult Mr. Cogswell to determine 
whether he felt there would be any conflict of interest, and I don't 
exactly recall consulting Mr. Cogswell but I am sure if I said I would 
I think I probably did. : 

Q. How was Mr. Cogswell or the Court made aware that your 
bank was willing to serve if appointed? A. To my own: knowledge, I 
have no knowledge as to how. I assume Mr. Carter would advise the 
Court. But that is just an assumption entirely. 

Q. What services did Mr. Carter or his firm render in connec- 
tion with securing the appointment of your bank which you think are 
deserving of compensation? A. I don't know that his representation 
necessarily of the bank as administrator commenced until such time 
as the bank was appointed. 

Q. Do you know of any services that he did render in securing 
the appointment of your bank? A. No, sir. 


* * * * * 


Q. Are you a member of the Bar, Mr. Wiegering? A. Yes, Iam. 
* * * * a. 

Q. Do you know of anything that Mr. Carter or his firm did be- 
sides the filing of the first petition for authority to sell the real estate 
and the filing of consents on behalf of the maternal cousins to sell the 
real estate and the filing of consents of behalf of the maternal cousins 
to a sale of the real estate? A. Not my present recollection. 

Q. Did they to your knowledge assist in any way in connection 
with attempts to sell the real estate? That is, to sell to purchasers, 
particular purchasers? A. Well, I don't think we can say there were 
attempts to sell. I think it would be better position as solicitations of 


offers; because the subjecting of the property to sale would be a 


Court matter. 
* . cs 

Q. When Mr. Carter approached us in June 1962, he advised us 
that he was representing the maternal heirs and who they were at that 
time. And I will have to say that I could only assume that we knew or 

judged from that time that he was on their behalf, that he wished 
or they wished the bank, I don’t know, I can't even say they expressed a 
wish or desire -- I do know the connection between Mr. Carter and the 
maternal heirs. 

BY MR. SULLIVAN: 

Q. Did Mr. Carter tell you that he was going to seek the appoint- 
ment of Riggs? A. Well, I don't know that he said he was going to seek 
the appointment of Riggs. I think when he approached us and asked us if 
we would accept the business he said that he would. 

@. He would what? A. He would seek our appointment. I mean, 
request our appointment or agree to it. I don't recall. I have no knowledge 
as to where Riggs came up or how it came up in the original decision as to 
whether Riggs would be requested or not requested. I have no information 
on that whatsoever. Mr. Carter came in and asked. 

Q@. You were the principal person involved on behalf of the bank at 
that time? A. I was, yes, sir. 

* * * 
FRANK J. BURKART 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. SULLIVAN: 

Q. Have you conferred with Mr. Carter in regard to this estate 
more times than in the ordinary estate case? A. I would say no. 

Q. Are you acquainted with whether or not Mr. Carter has had 
many conferences with Mr. Cogswell in regard to this estate? A. I 


would say several. I don't know how many. I would like to clarify my 


statement, may I? 

Q. Certainly. A. It is not unusual for people to see Mr. Cogswell 
in his room while I am in my room and I wouldn't know whether anybody 
was in there. . 

Q. Have you assisted Mr. Carter in connection with his handling 
of this estate? A. I don't know what you mean by "assisted." T have 
had conferences with him and I have attempted to answer questions. 
Whatever they were, I can't recall. What you mean by “assisted,” I 


don't understand. 


Q. I don't know what you did either. I am trying to find out from 


you. A. I don't recall what I did except have some conferences with 
him from time to time. | 

* * 

BY MR. SULLIVAN: 

Q. Did Mr. Carter mention to you, prior to the original memoran- 
dum of Judge Tamm appointing the Riggs Bank dated June 25, 1962, did 
he inform you that he was interested in having the Riggs National Bank 
appointed? A. Not to the best of my knowledge, no, he did not. 

Q. Did he have any conference with you in which the Riggs National 
Bank was mentioned prior to the original appointment? A. I do not re- 
call. I would say no. 

Q. Do you know whether or not the Register of Wills office made 
a recommendation in this estate that the Riggs Bank be appointed as 

administrator in June 1962? A. I did not. I can't say whether 
the Register of Wills office did. I can speak only for myself. 

* *” * * * 

Q. Do you have any actual knowledge or information that Mr. 
Cogswell made a recommendation to the Court on or before June 25, 
1962, that the Riggs Bank be appointed? A. Do I have any recollection? 

THE COURT: Any knowledge. 

A. Ido not. 


* 


BY MR. SULLIVAN: 


* * * * * 


Q. Do you know whether or not the Register of Wills office, or 


the Court, was informed that the Riggs Bank was willing to serve if 


appointed? <A. I do not. 


* * 


EXHIBIT No. 2 


ESTATE OF MARGARET DELANO GAGE 
HTC June, 1962 
DESCRIPTION HOURS 


Review of Answers of Pryse 3/4 
Telecon Palmer 1/4 
Telecon Burkhart 1/4 
Telecon Motions Clerk 1/4 
Letters to Pryse, Sullivan & Office of Corporations 

enclosing Answer 1/4 


Letters to Pryse, Sullivan & Office of Corporations 

enclosing addition to Answer 1/4 
Telecon Burkhart and secretary 1/4 
District Court to file Answer 
Letter to Palmer 1/4 
Telecon Sullivan 1/2 


Telecon Pilkington, Riggs Bank 1/4 
Telecon Wiegering, Riggs Bank 

Telecon Willard, American Security 

Telecon French, American Security 

Conferences with Wiegering & French 

Telecon Sullivan 


Two telecons Pryse 
Telecon French 


Telecon Pryse 
Telecon Riggs 


Telecon Pilkington 
Two telecons Pryse 
Telecon Wiegering and Shaw 


Research 

Conference with Shaw, Wiegering and 
Telecon Pryse 

Telecon Walter 


Exhibit No. 2 
(Page 2) 
ESTATE OF MARGARET DELANO GAGE 


HTC June, 1962 continued 


DESCRIPTION HOURS 


Two telecons Pryse 1/2 
Visit to Register of Wills 1/2 


; 2 
Research, Library 21/2 


Telecon Palmer 1/4 
District Court 

Research Library 1/4 
Telecon Cogswell 1/4 
Library 3/4 


Sub-total 


District Court, Judge Tamm's office and including 
1 hour's library research 

Federal Bar Library 

District Court to file Praecipe and library 

Letters to Pryse, Sullivan and Corporation 
Counsel enclosing Praecipe 

Work on order 

Telecon Pryse 

Work on oral presentation 


Further work on oral presentation 
District Court arguing case before Judge Tamm 
Telecon Cogswell 


Telecon Pryse 
Library 


Letter to Shaw, Riggs Bank 

Telecon Mrs. Pryse 1/4 
Library research 1/2 
Telecon Sullivan 3/4 
Telecon Cogswell 1/4 
Telecon Wiegering 1/4 
Further research and work 1/2 


C_ 6-28-62 Telecon Wiegering, Riggs 1/4 
Telecon Cogswell 1/4 
Two telecons Mrs. Pryse 1/2 
Letter to Pryse 1/4 
Telecon Sullivan 1/4 


6-29-62 Telecon Sullivan 1/4 
Telecon Pryse 1/4 
Motions Court, Judge Tamm 
Telecon Wiegering 1/4 
A Telecon Palmer 1/4 


TOTAL TIME 47 1/4 


Exhibit No. 2 


(Page 4) 
ESTATE OF MARGARET DELANO GAGE 


‘JKK July, 1962 
DESCRIPTION HOURS 


C. Telecon Wiegering, Riggs 1/4 
C, Telecon Wiegering 1/4 
(Library research 21/2 


c.Visit to #4 Dupont Circle re photos 


TOTAL TIME 4 


' HTC August, 1962 
DESCRIPTION ; HOURS 


_BDrafting of consents 1/2 
C, Telecon Riggs (Sands' Office) 1/4 
(_Telecon Burkhart 1/4 
C_Telecon Carpenter 1/4 
frAletter to Palmer 1/2 


C_.8-3-62 Telecon Carpenter 1/4 
Study of documents at Riggs 1/4 
Conference Shaw 1/2 


C_8-7-62 Telecon Miss Mosher, NYC 1/4 
FC8-8-62 Conference Burkhart - filing consents 
AB 8-9-62 Letter to Palmer 


8-13-62 C- Letter to Wiegering 
Telecon Sullivan re Record on Appeal 
Telecon Pryse 


8-14-62 C.Two telecons Wiegering 
Conference Leighton - visit #4 Dupont Circle 
Two telecons Pryse 
“Two telecons Sullivan 
AResearch in rules & cases re cord on appeal 
Aa Conference JKK 


8-15-62 @Telecon Pryse 
Conference Pryse, Cogswell & review of file 
Telecon Sullivan 
Telecon Wiegering (approval of including everything 
in record) ; 


(OVER) 
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DATE 
B 8-14-62 


0 8-20-62 
8-21-62 


B 8-23-62 


B 8-24-62 
48-27-62 


8-28-62 


A8-29-62 


88-30-62 


8-31-62 


$ 8-21-62 


2 


ESTATE OF MARGARET DELANO GAGE 
HTC August, 1962 (Continued) 
DESCRIPTION HOURS 


Review of designation of record & points on appeal 1/2 
Library 1/4 


District Court Library 3/4 


(.Telecon Wiegering 1/4 
(Letter to Wiegering 1/4 
2 Library 3/4 
8 Court of Appeals & Register of Wills 1/2 
AReview of designation with JKK 1/2 


Drafting counter-designation of record ) 
Conference Cogswell & Miss Thompson re above) 2 


SUB-TOTAL 28 
Two telecons Sullivan 
Conference Sullivan 
# Research in rules 
Conference with Burkhart 


B Discussion JKK 


Study & research 
Drafting Motion etc. & Points & Authorities 


District Court 
Drafting additional Motion & Points & Authorities, 
including library research 


Drafting of third Points and filing 
Telecon Mrs. Pryse 


TOTAL TIME 


JKK August, 1962 


Library research 
TOTAL TIME 


Exhibit No. 2 
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ESTATE OF MARGARET DELANO GAGE 


HTC September, 1962 
DESCRIPTION HOURS 
Library re preparation of argument on motions 3 1/2 
Preparation of oral argument re motions 21/2 
District Court re motions 1/2 
Conference with Sullivan 1/4 
Telecon Moran, Motions Clerk 1/4 
Library 1/2 
Drafting orders 1/2 
Q@Completion of orders and letter to Sullivan 1/2 
Telecon Burkhart 1/4 
Telecon Wiegering 1/4 
C.Letter to Wiegering 1/4 
District Court - Judge Jones 1/4 
National Lawyer's Club Library 1/2 
District Court (Conference Cogswell, review of Judge 
Jones' order, research in legislative itstory of 
descent of real property.) 1/2 


Library 
Preparation of statement 


Filing statement 

Supreme Court Library (Legislative history) 
Telecon office of Assignment Commissioner 
Library 

District Court 

Letter to Wiegering 

District Court, Judge Tamm 

Two telecons Sullivan 

Preparation of order denying motion 


District Court to file order 


TOTAL TIME 22 


JKK September, 1962 


To Sullivan's office to deliver orders 1/2 
TOTAL TIME 1/2 
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DATE 
810-5-62 


Gi0-8-62 | 
410-9-62 


10-11-62 


£ 10-12-62 


10-15-62 
$10-16-62 


_ B10-17-62 


C.10-18-62 
C.10-22-62 
(10-25-62 


(10-30-62 


ESTATE OF MARGARET DELANO GAGE 


HTC October, 1962 


DESCRIPTION 
Work on Motion 


Library 
District Court 


Desk Work 
Library 


Library 
Drafting Motion and Points and Authorities § 


Drafting Counter-designation & letter to Sullivan 
District Court for filing 


District Court 
Drafting opposition to Motion to Strike etc. 


Further drafting and letter to Sullivan 
Court of Appeals for filing 


Telecon Wiegering 

Desk work (sale of personalty) 
Telecon Wiegering 

Three telecons Burkhart 

Drafting consents and letter to Palmer 
Telecon Spellman 


Telecon Carpenter 


Telecon Wiegering 


HOURS 
3/4 
1/2 
1/2 
3/4 


1/4 


1/2 
3/4 
1/4 


1/2 
1/2 


1/4 


1/4 
1/2 


1/4 
1/4 


1/4 


Exhibit No. 2 
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ESTATE OF MARGARET DELANO GAGE 


HTC November, 1962 
DESCRIPTION HOURS 


Drafting Petition 3/4 


(Two telecons Carpenter, Riggs 1/2 
(Research 

C-Telecon Burkhart 1/4 
OTelecon Curtain 1/4 
aTelecon Wiegering 1/4 


Telecon Wiegering 1/4 


Office work on Petition to Sell Personalty 

Telecon Palmer (re above petition & consents) 1/4 
Telecon Sullivan 1/4 
District Court 1/4 


11-9-62 Telecon Judge Tamm's clerk . 1/4 
Cjetter to Wiegering 1/4 


(11-19-62 Letter to Sullivan 1/4 
Letter to Palmer 1/2 
District Court to file petition 1/2 
Telecon Mrs. Aronson 1/4 


Telecon Sullivan 1/4 


Telecon Burkhart 1/4 
Telecon Wiegering 1/4 
Letters to Sullivan & Palmer 1/2 


TOTAL 8 1/4 
JKK November, 1962 


211-29-62 Telecon Judge Tamm's clerk 1/4 
TOTAL 1/4 
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ESTATE OF MARGARET DELANO GAGE 
HTC December, 1962 


DESCRIPTION HOURS 


Review of Sullivan moves 1 
District Court 1 3/4 
Telecon motions clerk 1/4 


Drafting of Reply to Answer (Sale of Personalty) 1/2 
Telecon Wiegering 1/4 
Letter to Sullivan re consents 1/4 


Revision of Reply 

4 Telecons Carpenter 3/4 
Preparation of Affidavit 1/2 
-Letter to Sullivan 1/4 
Telecon Wiegering 1/4 


12-6-62 (File papers, conference Burkart & Judge 
Tamm's secretary 
CTelecon Wiegering 1/4 
Oral argument preparation 


Adistrict Court for oral argument 1/4 
/Telecon Curtain (Grievance) 1/4 


Telecon Burkart 1/4 
Telecon Wiegering 1/4 
Letter to Sullivan 1/2 


12-11-62 )Telecon Curtain (Grievance) 1/4 
C.Telecon Sullivan 1/4 


(12-12-62 Telecon from Newark to ss 1/4 


(12-13-62 Telecon Wiegering 
Preparation for oral argument & drafting order 


(12-14-62 D.C. Bar Library & Dist. Ct. for oral argument 
Telecon Burkart 
Telecon Wiegering 


Two telecons Sullivan 
Preparation oral argument order 


CTwo telecons Wiegering 1/4 
C_Dist. Ct. - oral argument order 21/2 
C-Discussion with Cogswell re Motion to Permit Appraisal 1/2 
Bletter to Sullivan 1/4 
@ Review re answer to motion 1/2 


SUB-TOTAL 29 1/4 
(OVER) 


Exhibit No. 2 
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ESTATE OF MARGARET DELANO GAGE 
HCT December, 1962 (continued) 
DATE DESCRIPTION HOURS 


(12-19-62 Telecon Court Reporter, Miss Rawls 1/4 
Two telecons Burkart 3/4 
Work on Answer to Motion 11/2 


£@12-20-62 Answer and Further Counter-Designation 


12-21-62 (Final Revision Answer & letters 
ist. Ct. to file Answer & discuss designation 
with Burkart 


C_Two telecons Burkart 
(LTelecon Miss Rawls 
BC Dist. Ct. to file Further Counter-Designation 
and discussion with Burkart 


District Court 

Telecon Carpenter 

Research and letter to Sullivan 
Telecon Wiegering 


/rLetter to Palmer 
@ Review of Sullivan reply 


TOTAL | 


JKK December, 1962 


Bl2-27-62 
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ESTATE OF MARGARET DELANO GAGE 
HTC January, 1963 
DATE DESCRIPTION HOURS 


B1-2-63 District Court 11/2 
Preparation of motion to strike a 
Dictation of draft of motion to strike 1 


ork on draft of motion to strike 31/2 
Visit from Sullivan 1/2 
@Telecon Rawls 1/4 


AFurther drafting of motion 1/2 
CTelecon Cogswell's office 1/4 


Final work on motion 
Municipal Court of Appeals 3/4 
Distriet Court of Appeals to file motion 1/2 


Telecon Wiegering 1/4 
Telecon Sullivan 1/4 


Telecon Carpenter 1/4 
Telecon Rawls 1/4 
Library 3/4 


Library 
District Court, Judge McGuire 
Telecon Rawls 1/4 
Conference with Cogswell & Burhart (petition to 
sell realty) 
Work on oral argument 


C.District'Court - oral argument re additional appraisal 
C.Telecon Wiegering 

@_Drafting order and letter to Sullivan 

cLThree telecons Sulivan 

C_Sullivan in with order 

4BWork on reply to motion 


Drafting reply to motion 
(Two telecons Sullivan 
qTelecon Wiegering 
(Three telecons Carpenter 
(Work on petition to sell realty 


SUB-TOTAL 


(OVER) 


DATE 
C1-17-63 


@1-21-63 


QJ-25-63 


11-28-63 


ESTATE OF MARGARE 


Two telecons Wiegering 
Conference with Cogswell 


CTelecon Carpenter 
CTelecon Cogswell 
@Telecon Burhart 
CVisited Shaw, Riggs Bank 
(Preparation of Opposition 


T DELANO GAGE 


Exhibit No. 2 


(Page 12) 


HTC January, 1963 (Continued) 
DESCRIPTION 
Drafting petition to sell realty 


ACDistrict Court & Court of Appeals to file and 


letter to Sullivan 


Letter to Sullivan 
Two telecons Carpenter 


Review and discussion with JKK 


Three telecons Carpenter 
Library 


Drafting Motion 
Telecon Sullivan 


Court of Appeals to file motion 
Discussion with BMS and JKK 


Opposition to Motion to Extend Time to Answer 


Petition to Sell Realty 


Answers to Petition to Sell Real Estate by Miss 


Durfee and Mrs. Palmer 
Letter to Palmer 


Two telecons Carpenter 


District Court - filing Opposition 
review by Burhart of Answer 


D. C. Bar Library and review 
Research 

Research 

D. C. Library 

Library 

Library 

D. C. Library 


TOTAL | 


JKK January, 1963 


HOURS 


41/2 
1/2 
1 


1/4 
1/4 
1/4 
1/2 
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ESTATE OF MARGARET DELANO GAGE 
ES MEANY GAGE 


HTC February, 1963 
DATE DESCRIPTION HOURS 


C2-1-63 Telecon Miss Hummer 1/4 
Letter to Sullivan 1/4 


Q2-4-63 Order (not taken to court) and letter to Sullivan 1/2 
Telecon Sullivan 1/4 
Telecon Davis 1/4 


C2-5-63 Discussion with JKK 1/2 
Conference with Sullivan 1/4 
Telecon Wiegering 1/4 
Telecon Burkart 1/4 
Telecon Walter 1/4 
Dist. Ct. & Clerk's Off., Court of Appeals 3/4 
Telecon Carpenter 1/4 
Two telecons Wiegering 1/2 
Library on supersedeas 13/4 
Three telecons Burkart 1/2 
Telecon I. H. Hansen, IRS, re estate tax filing 1/2 
@2-8-63 Telecon Hansen 1/4 
District Court 1/2 
C2-11-63 Discussion with JKK 1/2 
Library 13/4 
C2-12-63 Library 
Telecon Mrs. Thomas (re buying personalty) 


C2-13-63 Library 


. 02-14-63 Telecon Wiegering 
Drafting Motion to Supplement Stay on Appeal 


(2-15-63 Work on Motion to Supplement Stay on Appeal 
U. S. Court of Appeals 
Conference Shaw, Wiegering & Carpenter 


2-18-63 Telecon Carpenter 
Work on Motion to Supplement Stay on Appeal 
Three telecons IRS re estate tax filing 


@2-19-63 Work on Motion to Supplement Stay on Appeal 
SUB-TOTAL 38 1/2 
(OVER) 
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ESTATE OF MARGARET DELANO GAGE 


HTC February, 1963 (Continued) 
DATE DESCRIPTION HOURS 
BC 2-20-63 Conference with Burkart, filing motion to 
Supplement Stay on Appeal and Library 21/4 
42-21-63 Library - work on brief | 43/4 
2-25-63 Work on brief 51/2 


2-26-63 Telecon Carpenter 
6. C. Bar Library 
BWork on brief 


@Conference with Sullivan 
QTelecon Miss Swan, Burkart's office 


4&wWork on brief 


@Telecon Burkart 
4 Work on brief 


TOTAL 67 1/2 


JKK February, 1963. 


Library - briefing 
Research 

Review 

Library 


Library 
Review 


D. C. Bar Library 
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ESTATE OF MARGARET DELANO GAGE 
HTC March, 1963 


DESCRIPTION HOURS 


Three telecons Carpenter 1/2 
.Telecon Clerk's office, Court of Appeals 1/4 
Drafting letter from Sloan's to Riggs 1/2 
Drafting letter from Riggs to IRS 1/2 
Work on. reply to answer to motion to supplement 

stay on appeal 


@Drafting reply to appellants' answer to appellee's 
motion to supplement provisions of stay on appeal 
8 Work on brief 
CConference with Wiegering & Carpenter 


Court of Appeals to file reply 
Letter to Sullivan 
Discussion with JKK 


Work on brief 


Work on brief 
D. C. Library 


Work on brief 
Work on brief 


8wWork on brief 
&Telecon McNeill 
CTelecon Wiegering 


Telecon Byron King 

Telecon Newman 

Work on brief 

Court of Appeals to file brief 
Letter to Sullivan 


Telecon Curtin (Grievance) 


CTelecon Wiegering 
OLetter to Curtin (Grievance) 


Conference with Sullivan & Lipscomb (joint 
appendix and Grievance hearing) 


Two telecons Sullivan 
SUB-TOTAL 


(OVER) 


83-1-63 
83-8-63 


3-11-63 
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ESTATE OF MARGARET DELANO GAGE 
EN ER SE ANY GAGE 


HTC March, 1963 (continued) 


DESCRIPTION 


Review of file (for Grievance hearing) 
Grievance Committee Hearing 


Telecon Sullivan 
Proofing brief 
Telecon Wilkes ‘Grievance) 


TOTAL 


JKK March 1963 
Library 
Work on brief 


Work on brief 


HOURS 


1/2 
71/2 


1/4 
2 3/4 
1/4 


62 3/4 
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DATE 
G4-1-63 


04-5-63 
24-8-63 

@4-11-63 
@4-12-63 


04-17-63 
p4-22-63 


4-23-63 


4-24-63 


OA-26-63 
B4-27-63 
24-29-63 


84-30-63 


B4-29-63 
84-30-63 


ESTATE OF MARGARET DELANO GAGE 


HTC April, 1963 


DESCRIPTION 


Telecon Clerk, Court of Appeals 
Letter to Sullivan 
Court of Appeals to file printed brief 


Telecon Wiegering 
Telecon Carpenter 
Telecon Carpenter 


Telecon Carpenter 
Two telecons Sullivan 


Telecon Wiegering 


Telecon Pryse (Grievance) 
Telecon Wilkes (Grievance) 


Telecon Pryse (Grievance) 
Drafting memo to Grievance Committee (Grievance) 


OTelecon Curtin (Grievance 

QMemo to Grievance Committee and letters to Wilkes, 
Pryse, Cogswell, Lipscomb & Edgerton (Grievance) 

¢cTelecon Wiegering 


(Telecon Carpenter 
c Letter to Sullivan 
Review and study for oral argument 


Library - preparation for oral argument 
Library - preparation for oral argument 


Library, office work and discussion with JKK in 
preparation for oral argument 


D. C. Bar Association Library, conference Register 
of Wills and office work re preparation for oral 
argument 


TOTAL 


JKK April, 1963 
Research 


Research 


HOURS 


1/4 
1/2 
1/2 


1/4 
1/4 
1/4 


1/4 
1/2 


1/4 


1/4 
1/4 


1/4 
1/4 


1/2 
1/4 
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ESTATE OF MARGARET DELANO GAGE 
HTC May, 1963: 
DATE DESCRIPTION HOURS 
B5-1-63 Preparation for oral argument 91/2 


85-2-63 Telecon Cogswell 1/4 
Final research & draft of oral argument 5 


85-3-63 District Court of Appeals for oral argument 
25-9-63 Telecon Weigering 
(5-15-63 Telecon O'Mara, Riggs 


5-23-63 C Telecon Wiegering 
@ Letter to Wiegering 
@Telecon Cogswell 
@ Discussion with JKK 
AStudy of record 


€5-24-63 Dist. Ct. Order Clerk & Register of Wills 
Library 


(5-31-63 Library 
TOTAL ; 


JKK May, 1963 — 


B5-1-63 Research & D. C. Library 
TOTAL 
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ESTATE OF MARGARET DELANO GAGE 


HTC June, 1963 


DATE DESCRIPTION 


@6-3-63 Two telecons Wiegering 
Conference Riggs National Bank 


6-4-63 @Telecon Pryse 
A Telecon Palmer 


¢@ 6-10-63 Telecon Wiegering 
C6-19-63 Telecon Burkart 
District Court 
Telecon Pryse 
Two telecons Burkhart 
Two telecons Judge Tamm's secretary 
Two telecons Wiegering 
Study of file and letter to Register of Wills 
Telcon Mrs. Pryse 
Grievance Committee Hearing (Grievance) 3 


TOTAL 10 1/4 


JKK June, 1963 


Telecon Mrs. Pryse 
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EXHIBIT NO. 5 


SHANLEY, FISHER & KUYKENDALL 


* * * 


July 18, 1962 


Arthur A. Palmer, Jr., Esquire 
Palmer, Heaney & Gaus 

35 Olcott Square 

Bernardsville, New Jersey 


Re: Estate of Margaret Delano Gage. 
Dear Mr. Palmer: 

As I believe I mentioned in my telephone call to you on June 29 to 
inform you of the appointment that day of the Riggs National Bank as 
administrator of the Gage Estate, I expected to be away from June 30 
until July 16. This expectation was, happily, realized, so your letter of 
July 17 arrived while I was actually in the process of sending you the 
enclosed order. I also enclose a copy of Judge Tamm's interesting 
memorandum upon which the order was based, for it is this memoran- 
dum which led to Sullivan's last ditch attempt to preclude the signing 
of the order. 

Sullivan informed Riggs during my absence that he intended to ap- 
peal the appointment, but I am not sure he will follow through, for among 
other things, by reference from Judge Tamm he and the Register of Wills 
are involved in a Grievance Committee proceeding flowing from Sullivan's 
payment - or attempted payment - of the bill for decedent's funeral. We 
have been engaged by Riggs to represent them as Administrator on the 
appeal (if it materializes) and to represent them generally on this estate, 
but fortunately we are not, of course, involved in the Grievance proceed- 
ing, except, possibly as a witness. All in all I must say that in Bernards- 
ville you produce fascinating, though exhausting, legal business. 

We obviously see no objection to Mrs. Palmer’s or Miss Durfee's 
asking to purchase certain books from the estate, though I confess to 
curiosity as to what leads them tothink they are there. Had one or both 
of them, contrary to my impression, visited decedent in recent years? 
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William H. Weigering is the Trust Officer of Riggs handling this estate, 


so I suggest that correspondence be directed to him. The Trust Depart- 
ment of Riggs is located at 1508 - H Street, N. W. 


Sincerely, 


Harry Tyson Carter 
Enclosures. 


EXHIBIT NO. 6 


June 27, 1962 


Mr. Edwin B. Shaw 

Vice President & Trust Officer 
The Riggs National Bank 

1508 H Street, Northwest 
Washington, D. C. 


Re: Estate of Margaret D. Gage, 
Administration No. 105,442 


Dear Mr. Shaw: 

I have not written before this to thank you for the time and con- 
sideration you gave me in connection with our problem concerning the 
above entitled estate, since immediately following our conference the 
matter became so active that each day I thought I would have the final 
answer. However, despite the fact that Judge Tamm heard oral argu- 
ment on June 20, it was only this morning that I received a copy of the 
Court's Memorandum (copy enclosed). 

I am informed that counsel for the original petitioner (Mrs. Maude 
R. Pryse, attorney for Mrs. Dorothy B. Marvin) should prepare and 
present the Order. I assume the Riggs National Bank will receive offi- 
cial notice of appointment following the signing of the Order. 

I have told the Register of Wills that we are satisfied with this 
appointment. Of course, I do not know whether Mr. Donald M. Sullivan, 
counsel for the paternal cousins and for the American Archives Asso- 


ciation, will appeal. 
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Again, many thanks for the courtesies you have extended to us in 
this matter. 
SHANLEY, FISHER & KUYKENDALL 


Harry Tyson Carter 
Enclosure 


EXHIBIT NO. 7 


SHANLEY, FISHER & KUYKENDALL 


* * * 


August 1, 1962 


Arthur A. Palmer, Jr., Esquire 
Palmer, Heaney & Gaus 

35 Olcott Square 

Bernardsville, New Jersey 


Re: Estate of Margaret Delano Gage 
Dear Mr. Palmer: 

Oddly enough Mr. Sullivan chose the day I wrote you reporting no 
significant developments in the Gage matter, July 27, to file a Notice of 
Appeal in behalf of the 11 living paternal heirs and the Special Adminis- 
trator of the estate of Harold Calvin Gage, deceased. (Mr. Harold Calvin 
Gage died on July 10, 1962, and a consent Motion substituting the Admin- 
istrator has been entered). 

At this point I think it desirable to file for the record Mrs. Palmers 
and Miss Durfee's position on the appointment of the Riggs Bank, so I 
enclose appropriate consents and request that these be executed at their 
earliest convenience. Since we agreed on June 18th that it might be 
desirable to seek the appointment of Riggs, I assume our clients remain 
favorable to this appointment. Only the original of each consent need be 
returned. | 

In my opinion, Mrs. Palmers and Miss Durfee's individual rights 
are fully protected even though they do not join in the appeal and, in fact, 
indicate approval of the Court Order. If the U. S. Court of Appeals affirms 
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the Order, our clients’ "nominee" is Administrator. If the Court of 
Appeals reverses and remands, we can reassert our original claim of 
Mrs. Palmer's right to administer. The Register of Wills concurs in 
this view. 


Sincerely yours, 


Harry Tyson Carter 
Enclosures 


EXHIBIT NO. 10 


SHANLEY, FISHER & KUYKENDALL 
* * * 
November 6, 1963 


Donald M. Sullivan, Esquire 
430 Washington Building, N. W. 
Washington 5, D. C. 


Re: Estate of Margaret Delano Gage 
Administration No. 105,442 
Dear Mr. Sullivan: 


Enclosed herewith is the photocopy of our time sheets marked as 
agreed at the conference on November 1, 1963. 

The letters used in the margin represent the following: 

A- work as counsel for maternal heirs 


B- work as counsel for administrator in 
defense of the Court's appointment ' 


C- work as counsel for administrator in 
connection with administration of the 
property of the estate 


D- work in connection with the Grievance 
Committee investigation 


As you will note, in the case of five relatively minor entries we 
have been unable to reconstruct a reasonable basis for classification. 
In all other cases reference to the correspondence involved, date of the 


entry, notes, etc. has enabled us with reasonable confidence of accuracy 
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to classify the nature of the work performed. As predicted, of course, 
a number of the individual entries involved more than one of the classi- 
fications selected by you for the breakdown. 
Very truly yours, 
SHANLEY, FISHER & KUYKENDALL 
/s/ Harry T, Carter 


Enclosure 


EXHIBIT NO. 12 


July 19, 1962 


Mr. George Leighton 
211 East 18 

Apt. 3F 

New York, New York 


Dear George: 

Believe it or not I have had a good reason for not answering your 
letter of mid-April until now. Shortly after receiving this communica- 
tion from you I was retained by two elderly ladies in New Jersey to 
represent them in connection with their interest in the estate of a recently 
deceased cousin. I soon discovered that I was involved in the affairs of 
an apparently fascinating person and immediately thought that there was 
material here made to order for you. (With my vivid imagination I en- 
visioned a multi-issue Profile in the New Yorker, a best-selling book with 
many illustrations and a movie based on the best-seller.), However, until 
now I did not believe myself to be at liberty to tell the story. As briefly 
as possible, here it is. 

In mid-February of this year the Washington police broke into a 
townhouse on Dupont Circle (#4) and discovered in the foyer the body of 
an elderly recluse by the name of Margaret Delano Gage. (She also used 
many variations on this name.) She had apparently been dead for upwards 
of a week and was the occupant and owner of # 4. No evidence of foul play 
was discovered and the body was taken to the morgue where it remained 
unclaimed until the President of the Martha Washington Chapter of the 
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DAR (herself the wife of the retired President of George Washington Uni- 
versity), who was also the President of the Washington Club across 
Dupont Circle, claimed the body and guaranteed funeral expenses. The 
decedent had been a member of both the foregoing organizations and in 
recent years her social activity apparently had been limited to their 
functions. 

Miss Gage, who was 76, was the daughter of one Mary Eldorra Mott 
(a Vassar graduate circa 1874) and one Harley Calvin Gage. She and her 
mother apparently bought # 4 about the time of World War I. They lived 
together there until her mother's death in 1935 at the age of 81, and Miss 
Gage continued thereafter to live there alone. 

The decedent's father apparently left decedent's mother shortly 
after decedent's birth at which time they were apparently living in New 
York and continued to live there until mother and daughter moved to 
Washington. (The parents were divorced and the father dropped out of 
sight, although we know that he subsequently remarried and his widow is 


living in California at an age approaching 100.) In New York mother and 


daughter were apparently in high society with a house on Fifth Avenue or 
thereabouts. 

At a time as yet unknown to me the mother seems to have founded 
an organization called, I believe, The National Society of Colonial 
Daughters. Herein lies much of the tale. I believe there will be found a 
postal fraud order against the mother in New York concerning use of the 
mail in connection with this organization. As I reconstruct the operation 
this national society consisted solely of mother and daughter. Under 
cover of this society they purported to - and in fact did - conduct essay 
contests in schools, both public and private, on patriotic themes. They 
published an annual report of this activity and I have seen enough corre- 
spondence to know that in addition to public schools all over the country 
most of the most chi chi private schools participated annually, and I in- 
clude Groton, St. George's, St. Mark's et al. To the winner of each 
contest in each school went an appropriate medal. These were bought 
in such quantity that I believe the cost of each at one point was down to 
fourteen cents. Hundreds are stacked up in # 4. 
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The gimmick in this operation centered around the annual report. 
In each succeeding issue an ever larger "Honor Roll of Patriotic Ameri- 
cans" was printed. The sole income of the organization, ‘and as far as 
has yet been determined, the sole income of Miss Gage and her mother 
for perhaps 50 years consisted of contributions from the widows and 
family of deceased prominent Americans, These ladies left no tombstone 
undisturbed and contributions of $25 or $50 were received annually from 
such diverse widows as those of Boies Penrose, Chief Justice Hughes, 
William K. Vanderbilt, Chief Justice Stone and hundreds of others all 
over the country with a concentration, naturally, on the immensely 
wealthy. (Complete account books of receipts for every year and all in- 
coming correspondence as well as handwritten copies of all outgoing 
correspondence have been found in # 4. I would think the "autograph" 
value of these thousands of letters might alone be substantial ) 

Quite possibly the removal of these ladies from New York to 
Washington stemmed from the postal fraud order, but their activities 
were undiminished and their position in society apparently remained un- 
impaired. Miss Gage and her mother were at home every Sunday after- 
noon during the season at # 4 and there are carefully preserved records 
of their callers with notations of disappointment when the! number fell 
below 40 on any given Sunday I believe there will be found annual invita- 
tions to the White House from each President from Wilson's time to 
Eisenhower, and these invitations seem to have been not to mass recep- 
tions but to State Dinners or similarly exclusive functions Early in 
FDR's career decedent's mother set out to prove their relationship to 
him and succeeded in doing so through the De Lannoy family, apparently 
to her satisfaction and possibly to that of FDR as well I suspect there 
may be substantial correspondence between these two on this subject 
and it is in this period that decedent chose Delano as her middle name 

It was the custom of these ladies to spend two weeks in the sum- 
mer at various watering places as a sample of which I cite the Home- 
stead, Saratoga and the Marlborough-Blenhein Box after box of photo- 


graphs going back at least to the early years of the century are also in #4. 
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Except for an immense Steinway concert grand piano made in 1878 
the furnishings of the house are of no account. I understand that until 
very recent years the drawing room and adjoining reception room were 
maintained in original splendor, but it is perfectly obvious that the rest 
of the house was long ago allowed to deteriorate unimpeded by repairs. 

I have had only a few hours access to this mass of material at 
which time I was searching only for a will, so the above merely scratches 
the surface of this interesting mother and daughter and their lucrative 
operation. However, largely through my efforts the Riggs National Bank 
has been appointed as administrator and we have been retained as coun- 
sel for this estate, so I am now ina position to make an effort to ascer- 
tain whether this mass of photographs, correspondence and material 
would be of sociological or literary value. 

Obviously my duty to the estate and the heirs is to maximize the 
cash value of this material so I am not in a position to offer you the use 
of it or even to sell it to you without seeking other bidders if, in fact, 
some library or other institution or other writer would be willing to pay 
a good price for what seems to me at first glance to be a singularly 
integrated collection of material of social interest. (There are literally 
hundreds of letters to and from these ladies detailing social activities 
in New York or weekends at Princeton and Yale before the turn of the 
century. One I happened to glance at at random was from a friend of 
the decedent's reporting on a weekend at Yale where the friend's cousin 
who was apparently the belle of the campus against doctor's orders 
attended her fourth ball in four nights and, having successfully hidden 


her exhaustion, proceeded to collapse and die in her lodgings before 


dawn.) 

However, if you are interested, I certainly could arrange for you 
to go through this material and would appreciate your opinion as to 
whether it has a cash value. Although I am not now ina position to offer 
you, it may be that Riggs would be interested in getting an official ap- 
praisal from you as an expert, in which case, of course, your travel 
expenses and at least a modest fee would be payable from the estate. 
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If you are interested in looking at this material on either basis, 
call me or drop me a note. I shall be here without interruptions since 
Ann is expecting about mid-August and we are thus immobile. I trust 
you are aware that your old friend, Lilly Lodge, got married a few weeks 
ago. Sadly we were unable to make it, but Ann, I thought, had a beautiful 
comment when she heard of John Lodge's failure to gain the nomination 
to the Senate the day before Lilly’s wedding. "At least'for the first time 
in her life. John should be content to let Lilly have the center of the 
stage.” : 


Regards to Jo. 
Sincerely, 


Harry Tyson Carter 


[Filed January 16, 1964] 


MEMORANDUM AND ARGUMENT ON BEHALF OF EXCEPTANTS 
The Exceptants feel that the facts and the law require the Court 
to sustain the exceptions of the First Account and require the Court to 
deny allowance of any commission or any counsel fee. | 
Exceptants rely upon a number of independent legal principles as 


establishing the validity of their exceptions: 


1 THE EVIDENCE SHOWS THAT WHILE OSTENSIBLY SEEKING 
THE APPOINTMENT OF ONE OF THE MATERNAL HEIRS, MR. 
CARTER SECRETLY PLANNED AND WORKED FOR THE AP- 
POINTMENT OF THE RIGGS NATIONAL BANK AS ADMINISTRA- 
TOR, AND SUBSEQUENTLY CLAIMED THAT THE APPOINTMENT 
OF THE RIGGS BANK WAS BROUGHT ABOUT " LARGELY THROUGH 
MY EFFORTS’, WHICH SECRET PLAN AND ACTIVITIES WERE 
NOT DISCLOSED TO THE COURT. SUCH A FRAUD UPON THE 
COURT DISENTITLES MR. CARTER AND HIS FIRM TO ANY FEE. 


The record establishes the following in regard to the original 


appointment of The Riggs National Bank: 


a) As of June 20, 1962. the date of the original hearing on 


the various petitions, Mr. Carter and his firm were 
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counsel of record for the two maternal cousins of 

the decedent, and were on the record as seeking 

the appointment of one of the maternal cousins. 

(Their appearance on behalf of The Riggs National 
Bank was not entered until July 26, 1962); 

No one had in open court or in any pleading requested 
the appointment of The Riggs National Bank at or 
prior to the time of the hearing of June 20, 1962, nor 
in the period between said hearing and the entry of 

the Court's Memorandum of June 25, 1962; 

At no time was there filed herein a Consent of The 
Riggs National Bank to serve as Administrator if 
appointed; 

On June 6, 11, 12 and 14, 1962, Mr. Carter had been 
in contact with The Riggs National Bank for the pur- 
pose of seeing if that Bank would serve as Administra- 
tor of this Estate if appointed by the Court (Exhibit 2); 
On June 18, 1962 Mr. Carter, in a telephone conversa- 
tion with the New Jersey counsel for the maternal 
cousins, discussed seeking the appointment of The 
Riggs National Bank (Exhibit 7); 

On June 25, 1962, the Court entered a Memorandum 
indicating its decision to appoint The Riggs National 
Bank as Administrator; 

On June 29, 1962, the Court entered an Order appoint- 
ing The Riggs National Bank over The National Bank 
of Washington or any other applicant, saying: "It ap- 
pearing to the Court that the best interest of the estate 


requires that a disinterested party be appointed," (Em- 


phasis supplied). (It is apparent from the testimony 
of the Trust Officers of The Riggs Bank at the hearing 
that the Bank felt an obligation to Mr. Carter for 
obtaining its appointment, and that it felt an obligation 
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to employ him as its counsel. Yet Mr. Carter was 
known to the Bank to be the attorney for the maternal 
heirs, who were contesting for appointment with the 
paternal heirs, and the Bank was sufficiently aware 
of the problem this created to insist upon clearing 
the question of conflict of interest with Mr. Cogswell 
before actually employing Mr. Carter. Evidently Mr. 
Cogswell gave the necessary clearance, and Carter 
was employed. Under these circumstances it was 
impossible for Riggs Bank to be "disinterested." Riggs 
was to be represented by the same attorney who rep- 
resented the maternal heirs, and Riggs felt that it was 
indebted to that attorney for obtaining its appointment 
as administrator. These facts were known to Mr. 
Carter, but they were not known to the Judge who 
originally appointed Riggs, nor to the Judge who later 
re-appointed Riggs. Both Judges indicated that it was 
their desire and purpose to appoint a disinterested 
party. Both were frustrated in achieving their pur- 
pose by the secret arrangements and activities of Mr. 
Carter. 
On July 19, 1962, Mr. Carter made the following 
highly significant statement in writing: 

" , . . largely through my efforts the Riggs 

National Bank has been appointed as admini- 


strator and we have been retained as counsel 


for this estate,. . ."" (Exhibit 12; emphasis 


supplied) 
Prior to June 25, 1962, Mr. Carter had mentioned The 
Riggs National Bank in conversations with either Mr. 
Cogswell or Mr. Burkhart, or both (Pages 45-46 of 
Deposition of Mr. Carter); 
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Mr. Carter and Mr. Kuykendall tried desparately to 
prevent the Exceptants or their counsel from seeing 
Exhibit 7 which contained the significant statement 
about seeking the appointment of The Riggs National 
Bank (Pages 206-209 of Deposition of Mr. Carter; 
also the argument of Mr. Kuykendall at the hearing 
on January 2, 1964 in opposing the Motion for Produc- 
tion of Documents; also the objections of Mr. Kuyken- 
dall voiced on January 7, 1964 at the hearing); 

Mr. Carter was so anxious to conceal from the Ex- 
ceptants his interest and that of the maternal cousins 
in securing the original appointment of The Riggs 
National Bank, that he testified in his deposition on 
November 1, 1963: 

"We had no such interest" (Page 44 of Deposition 
of Mr. Carter) (Page 43 of said deposition con- 
tains the question to which Mr. Carter was re- 
plying, viz., "Now, did you at any time prior to 
June 26, 1962, suggest to anyone in the Office 
of the Register of Wills that you, as counsel for 
the maternal heirs, were interested in having 
The Riggs National Bank appointed as adminis- 
trator of the estate of Margaret Delano Gage? ) 

Mr. Carter's unequivocal denial on November 1, 1963 

of any interest in the appointment of The Riggs Na- 
tional Bank prior to June 26, 1962, was made at a time 
when he apparently felt that his interest in such appoint- 
ment was safe from disclosure. His unreliability on 
this point should lead the Court to disregard much of 
his testimony herein. 

That Mr. Carter took active steps to obtain the Bank's 


appointment is substantiated by the testimony of Mr. 
Edwin B. Shaw, senior Vice President and Head of the 
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Trust Department of The Riggs National Bank, with whom 

Mr. Carter had a lengthy telephone conversation on June 12, 

1962 and an even lengthier conference on June 14, 1962. Mr. 

Shaw testified that part of the time spent by Mr. Carter's firm 

was spent in getting the Bank appointed, and he twice reiterated 

his testimony on this point. Mr. Shaw further testified that 

he believed that 9/10ths of Mr. Carter's services were per- 

formed after the original appointment. (This latter testimony 

must mean that the other 1/10th of Mr. Carter's services 

rendered in behalf of the Bank were rendered before 'the 

original appointment, and such 1/10th obviously was under- 

stood by Mr. Shaw to consist of services rendered in obtain- 

ing the appointment of the Bank.) 3 

A careful study of the above-outlined evidence, and of the complete 
text of some of the Exhibits, leads to the conclusion that the actions of 
counsel for the Riggs Bank in this case must necessarily cause a for- 
feiture of any right to counsel fees for representation of the Bank in con- 


nection with administration of this Estate. 


THE KNOWN CIRCUMSTANCES OF THE EMPLOYMENT OF 
SHANLEY, FISHER & KUYKENDALL AS COUNSEL FOR THE 
RIGGS NATIONAL BANK SHOW SOLICITATIONS OF EMPLOY- 
MENT, AND THIS COURT SHOULD NOT LEND ITS AID 
THERETO BY APPROVING THE ALLOWANCE OF A COUNSEL 
FEE FOR SERVICES ALLEGEDLY RENDERED TO SAID BANK 
AS A RESULT OF SUCH SOLICITATION. 


The evidence establishes the following in regard to this phase of 


the matter. 
a) That neither the firm of Shanley, Fisher & Kuykendall, 

nor Harry Tyson Carter individually had ever represented 
The Riggs National Bank in any matter prior to their rep- 
resentation of said Bank in this Estate (Page 42 of Deposi- 
tion of Mr. Carter; also testimony of Mr. Shaw at the hear- 
ing). 
That on June 6, 1962, Mr. Carter, a member of the firm 
of Shanley, Fisher & Kuykendall, approached The Riggs 
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National Bank to see if that Bank would serve as ad- 
ministrator of this Estate if appointed (Exhibit 2 shows 
contacts by Mr. Carter with the Riggs Bank on June 6, 
11, 12 and 14, 1962; the testimony of Mr. Carter, Mr. 
Shaw and Mr. Wiegering substantiates such contacts 
and the purpose of such contacts); 

Such contacts culminated in a conference on June 14, 
1962, allegedly taking one and a half hours, at which 
Mr. Carter, Mr. Shaw, Mr. Wiegering and Mr. Burke 
were present, and resulted in an agreement that The 
Riggs National Bank would serve as administrator if 
appointed, and an understanding that if appointed the 
Bank would employ Mr. Carter's firm to represent it 


unless conflict of interest prevented such representa- 


tion. (Testimony of Mr. Wiegering, Trust officer); 


From the evidence mentioned above in 1(e), (h), (j), 
(k), (1) and (m), it overwhelmingly appears that Mr. 
Carter was quite active in obtaining the original ap- 
pointment of The Riggs National Bank, and that The 
Riggs Bank believed that its appointment was the re- 
sult of Mr. Carter's efforts (Testimony of Mr. Shaw); 
Some time prior to July 26, 1962, when a praecipe was 
filed entering their appearance, Mr. Carter's firm was 
employed to represent the Riggs National Bank in this 
Estate. The evidence is not clear as to the date on 
which the employment officially commenced. (The 
marking of Exhibit 2 by Mr. Carter, and his testimony 
at Page 132 of his deposition indicate services were 
rendered by Mr. Carter to the Bank on June 27, 28 and 
29, 1962, prior to the entry of the Order appointment 
the Bank; in other testimony of Mr. Carter he insists 
that the employment officially commenced on June 29, 
1962; 
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Mr. Carter's testimony at the hearing that there was a 
clear understanding on the part of Riggs that he would 

not expect to be employed by Riggs if Riggs was appointed, 
was not corroborated by the testimony of any witness. Mr. 
Wiegering's testimony made it clear that the opposite was 
true; 

Mr. Carter's attempted explanation of his contacts with 
Riggs Bank prior to the hearing of June 20, 1962, as being 
made for the purpose of suggesting that Bank to counsel 
for the paternal heirs as a neutral compromise bank on 
which all heirs might agree, is discredited by his admis- 
sion on cross-examination that at no time during the entire 
period from June 6, 1962 (when he first approached Riggs 
Bank) to June 20, 1962 (when the Court held the hearing on 
the various petitions) did Mr. Carter even mention to 
counsel for the paternal heirs that he had conferred with 
the Riggs Bank or that the Riggs Bank was Sia to serve 
as administrator if appointed. 

It is evident from the testimony and exhibits that the employment 
of Mr. Carter's firm by The Riggs National Bank was obtained asa 
result of solicitation by a member of said firm, and it would be against 
public policy for this Court to lend its aid in the collection of a fee for 
services rendered to a client whose business counsel solicited. The 
authorities seem to be unanimous on the point that a contract for pay- 
ment for legal services will not be enforced by the court if the employ- 
ment of counsel is procured by solicitation. (7 American Jurisprudence 

Attorneys at Law /Pa: 
2d. / Section 226 Ingersoll 4, Coal Creek Coal Co., 98 S.W. 178, 117 
Tenn. 263). 

A similar principle was involved in the case of Merlaud v. National 
Metropolitan Bank, 65 App. D.C. 385, in which the Court of Appeals re- 
fused to enforce a champertous contract. In that case, the Court said: 

‘A court in the due administration of justice is bound 


to refuse its aid to enforce such a contract." (65 App. 
D.C. 385, 387). 
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The Court of Appeals also quoted with approval the following language 
from Weil v. Neary, 278 U.S. 160, 73 L. Ed. 243: 
"Where a party seeks to enforce a contract, and it 
is found to be invalid because contrary to public 
policy, the usual result is that the court dismisses 
the action and leaves the parties as it finds them." 
(65 App. D.C. 385, 387). 

In the case of Utz. v. State Bar, 21 Cal. 2d 100, 180 P.2d 377, a 
charge against an attorney of soliciting legal business was sustained on 
the basis of evidence that the attorney wrote letters to an heir asking if 
he was related to the deceased and subsequently wrote to ask for an 
appointment to see the heir. The evidence showing solicitation of employ- 


ment by Mr. Carter is much stronger than the evidence in the Utz case. 


3. THIS IS NOT AN APPROPRIATE TIME FOR CONSIDERATION 
OF AN ACCOUNT NOR FOR ALLOWANCE OF COMMISSIONS 
OR COUNSEL FEES. 


The pending appeal from the re-appointment of The Riggs National 
Bank should be considered as suspending the power of the Probate Court 
in connection with consideration of this Account, and as suspending the 
power to allow commissions or counsel fees claimed therein. The rule 
was stated in Goldsborough v. Marshall, 100 U.S. App. D.C. 134: 
"It is of course the general rule (subject, however, 

to some qualifications) that an appeal suspends the 

power of the court below to proceed further in the 

cause, and it may not finally adjudicate substantial 

rights directly involved in the appeal. Newton v. 

Consolidated Gas Co., 1922, 258 U.S. 165, 42 S. Ct. 

264, 66 L.Ed. 538." 


This Court was confronted with a similar situation in the Estate of 
John A. Bockhorst, Admn. No. 85,054, where the Court ruled that a hear- 


ing on exceptions to an account of a removed administratrix would be 
continued until the Court of Appeals handed down its decision in a then 


pending appeal from the order removing the administratrix. 
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The case of Brosnan v. Fox, 52 App. D.C. 143, involved an attempt 


by the Probate Court to allow compensation to an executor pending the 
executor's appeal from a judgment declaring the will invalid, and re- 
Sulted in the establishment of the wise rule that in the absence of unusual 
hardship an allowance of compensation should await the rendering of a 
final account and the turning over of the estate to his successor. It is 
obvious from a reading of the opinion in that case that the Court did not 
contemplate an allowance to a fiduciary upon the turning over of the en- 
tire estate by the original fiduciary to itself as the successor fiduciary. 

There has been no showing of any hardship in this case necessitat- 
ing haste in the allowance of commissions and counsel fees prior to a 
decision of the pending appeal. 


4. MAJOR PORTIONS OF THE TIME ALLEGEDLY SPENT BY 
MR. CARTER AND HIS FIRM RELATED TO MATTERS FOR 
WHICH NO COMPENSATION IS ALLOWABLE URPER ANY 
CIRCUMSTANCES. 


The Statement of Services filed herein on August 30, 1963 failed to 
state any specific sum being claimed as a counsel fee by Mr. Carter's 
firm, but stated that partners of the firm had spent in excess of four 
hundred recorded hours on this matter. It should be noted that there 
is nothing in the Statement of Services in the nature of a warning or 
notice to the Court that much or most or even that any of the 400 hours 
claimed related to matters that were obviously non-compensable out of 
the estate, or were of dubious compensability to say the least. Had it 
not been for the Exceptions filed herein, these facts would not have been 
uncovered. : 

Exhibit 2, as divided into categories by Mr. Carter on or about 
November 6, 1963, indicated a total of approximately 434 recorded hours 
claimed to have been devoted to representation of The Riggs National 
Bank during the period from June 27, 1962 to June 19, 1963, and such 
time was broken down by Mr. Carter into the following categories: 

Time allegedly spent in the attempt to support the original 
appointment of Riggs Bank, 
(Category ''B"), Approx. 246 hours* 
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Time allegedly spent in representation of Riggs Bank in 
connection with its usual duties as administrator, 
(Category '"'C"), Approx. 188 hours* 


(*At pages 131, 132, 166, 167, 168, 207, 216 and 217 of Mr. Carter's 
deposition and also at this hearing, counsel have indicated consent to 
elimination of certain items of time and to the shifting of certain items 
of time and to the shifting of certain items from Category C to Category 
B, which would affect these totals somewhat.) 

a) It thus appears that approximately 60% of the time allegedly 
spent in representation of the Riggs Bank was devoted to the unsuccess- 
ful attempt to support the original appointment of the Riggs Bank. Ex- 
ceptants respectfully refer the Court to Pages 2-8 of their "Points and 


Authorities in Support of Exceptions to Account" (Filed October 22, 1963), 
and Pages 1-4 of their "Reply to Memorandum of Law, etc." (Filed Decem- 


ber 31, 1963) for a comprehensive treatment of the cases coming within 
the Annotation at 90 A.L.R. 101 et seq. That Annotation states the general 
proposition that neither the successful party nor the losing party is en- 
titled to an allowance out of the estate for counsel fees incurred in pro- 
ceedings for the obtaining or revocation of letters of administration. 
Accordingly, the major portion of counsel's time has been devoted to 
Category "'B" which is legally non-compensable as far as the Estate is 
concerned. Furthermore, the evidence shows that a great portion of 

such time was devoted to unsuccessful efforts to have the Record on 


Appeal contain irrelevant and defamatory matter. 


b) Of the approximately 188 or less hours allegedly spent in rep- 


resentation of the Riggs Bank in connection with its usual duties as ad- 
ministrator, identified as Category ''C"’, nearly all of such time is claimed 
to have been devoted to the following matters which are non~compensable 
for the following reasons: 


1) Time allegedly devoted to unsuccessfully opposing 
Supersedeas Bond in Court of Appeals, 60 to 75 hours. 


Counsel are not entitled to compensation for such time 
because their unsuccessful opposition to the supersedeas bond 
in the Court of Appeals was not in good faith and was actually a 
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part of their unsuccessful attempt to support the original 
appointment of the Riggs Bank, and should be disallowed in 
any event under the principles discussed in the above- 
mentioned A.L.R. Annotation. Their lack of good faith in 
devoting what Mr. Carter referred to as an " inordinate 
amount of legal research and consultation with the Register's 
office" to the supersedeas matter, is readily apparent from 
a reading of the pleadings filed in the Court of Appeals. It 
was the essential injustice of counsel's attempt to complete 
administration of the Estate before the Court of Appeals 
could hand down a decision on the validity of the original 
appointment, and the essential injustice of counsel's attempt 
to require the paternal heirs to put up a bond in the amount 
of $218,500 (more than forty-three times as large as the 


Court of Appeals felt necessary), that led to counsel's lack 


of success with the Court of Appeals in the supersedeas mat- 
ter. Counsel for the Riggs Bank, who at the same time was 
counsel for the maternal cousins, well knew that the paternal 
heirs' unquestioned share of the decedent's real estate was 
ample security for any possible liability under a supersedeas 
bond. Said counsel likewise well knew or should have known 
that even if all the decedent's personal and real property some- 
how could have become completely valueless in the few then 
remaining months while the appeal was pending, ‘no useful 
purpose would have been served by having the supersedeas bond 
large enough to cover the value of the appellants’ interest in 
all the personal and real estate, other than to penalize the 
paternal heirs and prohibit their obtaining a stay pending 
appeal. Said counsel likewise knew, or should have known, 

that the value of the decedent's real estate was many times 

the amount of possible Federal Estate Taxes and District of 
Columbia Inheritance Taxes. For counsel to have wasted so 
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much time of the Court of Appeals, of the Register of Wills' 
Office, and of opposing counsel, in a project doomed to failure 
by its obvious lack of merit, and then have the temerity to de- 
mand that the Estate compensate them as the instigators of 
such a project, offends all principles of justice and fairness. 


2) Time allegedly devoted to unsuccessfully opposing 
private appraisal of tangible personalty. Approx. 10 hours. 


Counsel are not entitled to compensation for such time 
because their unsuccessful opposition to such appraisal was 
not in good faith. As appears from the pleadings, and from the 
evidence adduced at the present hearing, counsel for the paternal 
heirs had arranged for a private appraisal, without cost to the 
Estate, and needed only permission from the administrator for 
the appraiser to examine the tangible personal property. The 
need for such private appraisal was shown by the fact that the 
Riggs Bank was seeking and obtained authority to sell such 


personalty at public auction or at private sale for not less than 


the vaiues set by the Court Appraisers, so that it was clearly 
important to the paternal heirs to ascertain and establish the 


actual value of the various items. Counsel's lack of good faith 
in opposing such a reasonable request is demonstrated by the 
fact that prior to the time of such request Mr. Carter had been 
advised in writing by the Bank that C. G. Sloan & Co., after 
careful inspection of all such property, felt that there would 
be no difficulty in realizing more than the total shown in the 
Court Appraisal. (Letter dated October 26, 1962 from Mr. 
Wiegering to Mr. Carter, which letter was read to the Court 
during the session of January 7, 1964 as part of an offer of 


proof.) Mr. Carter testified that opposition to the private 


appraisal was based upon a desire to avoid delay, but the 
record shows that the opposition of counsel for the Riggs 

Bank caused a delay of approximately forty days in the event- 
ual obtaining of the private appraisal. (Counsel for the paternal 
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heirs had made all arrangements for the appraisal to be 
made on December 11, 1962, but opposing counsel's efforts 
delayed the appraisal until January 21, 1963!). 


3) Time allegedly devoted to compensable conferences 
and conversations with Mr. Cogswell and Mr. Burk- 
hart, 40 to 50 hours. 


There is an almost total lack of substantiation that this 
extraordinary, almost incredible, number of hours was spent 
in discussion of matters which justify compensation out of 
this Estate. Mr. Cogswell and Mr. Burkhart gave the Court 
practically no information whatever as to the matters dis- 
cussed in such conferences and conversations, and the same 
was true of Mr. Carter himself. Exceptants feel that the Court 
should eliminate entirely the time spent in such conferences 
and conversations. 


4) Time allegedly devoted to conferences and con- 
versations with Mrs. Maude R. Pryse, 
Approx. 5 1/2 hours. 


Counsel are not entitled to compensation for such time. 
They have not established any compensable purpose in such 
conferences and conversations. Mrs. Pryse testified that such 
time was not spent with regard to this case. 


5) Time allegedly devoted to the decedent's real 
estate, Approx. 10 hours. 


Counsel are not entitled to compensation for such time 
because the realty is not subject to the jurisdiction of the admini- 
strator. Furthermore, the petition for authority to sell the deced- 
ent's real estate must fail because of the lack ofa basic require- 
ment, viz., an insufficiency of personal property to pay the debts 
of the decedent. (D.C. Code, Sec. 18-607). The debts of this 
decedent admittedly amount to less than $200.00. (While it is 
not deemed material to any issue involved in this Hearing on 


Exceptions, counsel for the Exceptants wishes to advise the Court 


that there is no danger of the decedent's real estate being sold 
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for taxes. Counsel is informed that the real estate taxes 

recently advertised as delinquent were paid just prior to 

such advertisement). 

6) There are many other items of time allegedly spent 

by counsel for the Riggs Bank which are likewise unsubstanti- 

ated, but it is not felt necessary to particularize further in 

this argument. 

c) The time devoted to matters coming under Category "C", 
relates to services allegedly rendered in protection of the decedent's 
tangible personal property which is the only time which might be con- 
sidered compensable if one should disregard the basic obstacles to 
compensation referred to in points 1 through 3 above, has been esti- 
mated by Mr. Carter at 10 to 20 hours. Since Mr. Carter and his firm 
have insisted that such property was worth less than $3,200.00, and the 


pending Account carries such property at less than $3,200.00, a counsel 


fee for such services should, in any event, bear a reasonable relation- 
ship to the value of the property involved. Exceptants submit that allow- 
ance of a counsel fee for services rendered in connection with the 
tangible personal property should not in any case exceed five or ten 

per cent of the value of such property. 

It would seem, moreover, that the part that counsel played in 
protection of the tangible personalty must have been, at most, trifling, 
such work clearly being within the province and competence of the ad- 
ministrator bank. 

Exceptants also wish to point out to the Court that although Mr. 
Carter's firm originally represented and still represents the maternal 
heirs, and although Mr. Carter has referred to the Riggs Bank as the 
maternal heirs’ 'nominee"’, Mr. Carter in his breakdown of his work 
in the case into categories (Exhibit 2) charged the maternal heirs for 
only two hours out of a total of approximately 450 hours claimed to have 
been worked during the period from June 27, 1962 to June 19, 1963. 

It is important:also for the Court to take into account the fact that 
Mr. Carter's firm intends at a later date to charge the estate for services 
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rendered and to be rendered in connection with the second appeal and 
for other services subsequent to June 19, 1963. (Page 54 of Deposition 
of Mr. Carter). 

The Court is doubtless aware also of the admission made by counsel 
for the Riggs Bank that their lack of experience and expertise in probate 
practice necessitated the expenditure of more time than would be required 
of experienced counsel. 

In the interest of brevity, Exceptants respectfully refer the Court 
to their "Exceptions to Account", ''Points and Authorities in Support 
Thereof", and their Exceptions to Statement of Services" previously 
filed herein, as well as to other points not touched upon in this Memo- 
randum and Argument. Also, Exceptants rely upon other evidence and 
testimony in the record which space does not permit to be dealt with in 


detail in this document. 


Respectfully submitted, 


/s/ Donald M. Sullivan 
Donald M. Sullivan 


/s/ Norman E. Sill 
Norman E. Sill 


sre : x * 
(Certificate of Service) Attorneys for Exceptants. 


[Filed January 22, 1964] 
MEMORANDUM ON BEHALF OF ACCOUNTANT 


THE VALIDITY OF POINTS "1" AND "2" IN THE""MEMORANDUM 
AND ARGUMENT ON BEHALF OF EXCEPTANTS" DEPENDS EN- 
TIRELY UPON A FANTASTIC, CONSPIRATORIAL THEORY OF 
THE EVENTS LEADING TO THE FIRST APPOINTMENT OF THE 
ADMINISTRATOR HEREIN, WHICH THEORY IS COMPLETELY 
UNSUPPORTED BY THE FACTS OR THE RECORD HEREIN. 


The original theory upon which Exceptants relied to sustain their 
objections to the Administrator's claim for an allowance of counsel fees 
involved a conspiracy against Exceptants participated in by the Probate 
Court, the Register of Wills, The Riggs National Bank and Shanley, 
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Fisher & Kuykendall. (See the "Exceptions to Statement of Services", 
filed herein on October 24, 1963, and the letter of October 28, 1963, 
from Shanley, Fisher & Kuykendall to Judge Tamm filed herein.) 

Somewhat belatedly realizing the seriousness and absurdity of 
the charges involving this Court in the alleged conspiracy, Exceptants 
apparently decided to eliminate the Court from among the conspirators 
and concentrate upon proving an improper conspiracy between counsel 
for the Administrator and the Register of Wills. (See, for example, 
the series of questions on page 226 of the Deposition of Mr. Carter as 
to whether the interest that Mr. Cogswell had shown in this estate was 
"unusual", 'intense”’, "eager", etc. See, also, for example, the ques- 
tioning of the Register of Wills and his Deputy in the hearing herein 
with respect to their conversations with Mr. Carter and alleged recom- 
mendations to Judge Tamm.) 

Having failed completely to adduce any evidence implicating the 
Register of Wills in this imagined conspiracy, Exceptants in their argu- 
ment are now reduced to attempting to construct a conspiracy between 
The Riggs National Bank and Shanley, Fisher & Kuykendall which some- 
how would amount to such a "fraud upon the court" or "solicitation of 
employment" as to preclude allowance of counsel fees. This conspiracy 
is equally the product of distorted imagination. 

The evidence upon which this theory is based consists largely of 
unsubstantiated allegations of ''secret arrangements and activities of 
Mr. Carter" (Exceptants' "Argument", p. 3) with respect to conversa- 
tions and meetings by him with officers of the Riggs Bank prior to the 
Court's original appointment. This, we submit, stretches anyone's 
credulity too far. Secret, indeed! Mr. Carter's testimony in his deposi- 


tion and in open court indicated that at least four officers of The Riggs 


National Bank, two officers of The American Security and Trust Company, 
New Jersey counsel for the maternal cousins, either or both the Register 
of Wills and his Deputy, and other members of Mr. Carter's firm were 
fully aware that Mr. Carter was conducting conversations with Washington 
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financial institutions to see if they would be willing to serve as adminis- 
trator of the Gage Estate. (See Deposition of Mr. Carter, pp. 44-47 and 
97-99.) These discussions were for no sinister purpose, but grew 
naturally out of the all-too-fleeting expression of interest by counsel 
for the paternal cousins in agreement on an institutional administrator 
to be jointly recommended to the court. It is elementary common sense 
that before counsel for the maternal heirs would be ina position to sug- 
gest one or more institutions to the paternal cousins as a compromise 
administrator, such maternal counsel would have to know in advance 
that the institutions suggested would be willing to serve if appointed. 

If they would not be willing to serve, as Mr. Carter testified, "it seemed 
to (him) that the discussion (with counsel for paternal cousins) would 
serve no purpose." (Deposition, p. 98) How such willingness to serve 


could be determined short of having conversations or correspondence 


with officers of these institutions is beyond the ken of counsel for 


Accountant. 

By what token such conversations could have removed! The Ameri- 
can Security and Trust Company and The Riggs National Bank - or any 
other institutional administrator - from a position of being a disinterested 
party is also beyond the power of counsel for Accountant to comprehend. 
In fact, as the head of the Riggs Trust Department testified, that bank 
was extremely reluctant to commit itself to serve as administrator, if 
appointed, and did so only because of its high regard for Mr. Carter and 
his firm and the position of each in the community. Mr. Shaw's disinterest 
in acquiring this administration for The Riggs National Bank was evident 
from his testimony. : 

Any inference drawn from the testimony of Mr. Shaw or Mr. Wieg- 
ering that Mr. Carter or his firm were willing on their part to commit 
themselves to service as counsel to the Bank were it to be named is 
clearly erroneous. Whatever may have been the desires of the Bank, 
as Mr. Carter testified, he was unwilling to accept such a condition as 
the price of the Bank's willingness to serve, since at the time of the 
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conversations at issue he thought "it might be a necessary ingredient of 
reaching agreement with Mr. Sullivan on a neutral administrator for 

each of us to agree as well not to serve as counsel for that administrator." 
(Deposition, p. 99) Mr. Carter's perhaps overly-delicate phrasing should 
be read against the Court's knowledge of the unenviable position to which 
counsel for the paternal cousins had maneuvered himself by June 25, 

1962. To put it bluntly, following the letter of June 15, 1962, from the 
Register of Wills to counsel for the paternal cousins, wherein the con- 
duct of said counsel was seriously questioned by the Register of Wills, 
only a very foolish attorney would have voluntarily permitted said counsel 
to represent an estate in which his clients had substantial interests. It 

is equally self-apparent that any reasonable man could foresee that the 
negotiating price of preventing such representation might well be recip- 
rocal abdication, so that, as Mr. Carter testified, there could not have 
been any prior agreement on his part that his firm would represent 
Riggs as administrator if it were to be appointed. 

Exceptants would have the Court believe that several letters 
written by Mr. Carter support their conspiracy theory. The first of 
these (Exhibit 7) is a letter of August 1, 1962, from Mr. Carter to his 
associated New Jersey counsel for the maternal heirs, Mr. Palmer. 

In this letter Mr. Carter referred to a telephone conversation on June 
18, 1962, wherein, as restated in the letter, he and Mr. Palmer agreed 
". . . that it might be desirable to seek the appointment of Riggs. . ." 
From a reading of the entire paragraph* it is abundantly clear that the 
conversation of June 18 was one wherein associated counsel discussed 


the agreed course of negotiating with the paternal cousins toward 


* WAt this point I think it desirable to file for the record Mrs. Palmer's 
and Miss Durfee's position on the appointment of the Riggs Bank, so I 
enclose appropriate consents and request that these be executed at their 
early convenience. Since we agreed on June 18th that it might be desirable 
to seek the appointment of Riggs, I assume our clients remain favorable 

to this appointment. Only the original of each consent need be returned." 
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agreement on a neutral administrator. Since in this letter Mr. Carter, 
as counsel for the Administrator, was requesting execution of consents 
by the maternal heirs to the appointment of the Riggs Bank, it is natural 
that he would remind Mr. Palmer of the latter's earlier agreement 

" |, , that it might be desirable to seek the appointment . . ." of the 
very administrator which had been appointed by this Court. Indeed, it 
was on the basis of this earlier authorization from Mr. Palmer to agree 
with counsel for the paternal claimants jointly to seek the appointment 
of Riggs (or any other reputable neutral institution) that Mr. Carter 
"assume(d) our clients remain favorable to this appointment.""* 

The second letter (Exhibit 12) which Exceptants would make much 
of is a long letter of July 19, 1962, from Mr. Carter to a Mr. Leighton** 
wherein Mr. Carter claimed that". . . largely through (his) efforts 

. ." the Riggs Bank had been appointed. As Mr. Carter testified at 
the hearing, the basis for such a claim was his opinion (still held) that 
absent his vigorous opposition in behalf of the maternal heirs to the 
efforts of the American Archives Association, the appointment would 
have gone to a nominee of that organization. While perhaps Mr. Carter 
claimed too much, a reading of the entire letter makes it obvious that 
Mr. Carter was trying to do a "sales job" on Mr. Leighton (who was a 
friend of long-standing), and was not above invoking the ties’ of friend- 
ship to be successful. To this end, the more Mr. Carter would appear 


* As to the absurd allegation that counsel for the Accountant sought 
"desperately" to prevent Exceptants from seeing this letter (Exceptants' 
"Argument", p. 4), the refusal to show Exceptants any correspondence 
between Mr. Carter and Mr. Palmer which was related to the representa- 
tion of the maternal cousins had been established much earlier in the 
deposition in connection with other letters and notes. (Deposition, p. 192) 
Mr. Carter had become so bored with repeating his refusal that, as to 
this letter, he said: "Can we stipulate as to the answer, or shall I repeat 
it?" (Deposition, p. 208) 

** Mr. Leighton was identified at the hearing as a distinguished writer 
and editor whom Mr. Carter was trying to interest in buying massive cor- 
respondence and memorabilia found in #4 Dupont Circle. Failing Mr. 
Leighton's own interest, Mr. Carter was hopeful that at least he would 
review the material and possibly stimulate the interest of other writers 
or publishers in buying it. 
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to be personally involved the greater would be the obligation of friend- 
ship on Mr. Leighton's part. 

A necessary ingredient of the conspiracy created by the persecu- 
tion complex of counsel for Exceptants is that the maternal cousins or 
their counsel, or both, had some special interest in securing the appoint- 
ment of The Riggs National Bank prior to the Court's indication that the 
Bank would be appointed. Thus Mr. Carter's unequivocal statement that 
"We had no such interest." must be impeached, or their proposition falls. 
Since counsel for Exceptants, Mr. Sullivan, is the same person as the 
counsel for the paternal claimants with whom Mr. Carter had discussed 
the possibility of agreement on a neutral administrator, it is curious 
that at no time during his inexhaustible questioning of Mr. Certer during 
the deposition or on the stand did counsel make any effort to prove that 
such negotiations had not taken place. Counsel's questions impliedly 
admitted that there had been such negotiations and were directed solely 
to ascertaining the date upon which they were broken off. (See Deposi- 


tion, pp. 201-205.) Thus Mr. Carter's simple and straightforward ex- 


planation of his conversations with officers of The Riggs National Bank 
(and of The American Security and Trust Company) prior to June 25 re- 
mains unimpeached. 

On the basis of these facts, counsel for the maternal heirs could 
have had no more interest in the appointment of the Riggs Bank than in 
the appointment of any other neutral institution until, at least, all claim- 
ants agreed on the Riggs Bank or some other institution, for the one 
proposition on which counsel for both maternal and paternal claimants 
were agreed and argued most vigorously at the hearing on June 20, 1962, 
was that no stranger to the estate could be appointed over the claims of 
their respective clients for the appointment. 

Thus, in asserting Mr. Carter's disclaimer of interest in the 
appointment of Riggs to be substantially less than candid, Exceptants 
are back in the box of implying improper collusion on the part of this 
Court, i.e. that the Court acted on a secret expression of desire by 
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Shanley, Fisher & Kuykendall that the Riggs Bank be appointed. Absent 
such a secret understanding with the Court, Exceptants’ theory must fall, 
for it is inherently unbelievable that Mr. Carter's insistence in argument 
on June 20, 1962, that no outsider could be appointed was actually designed 
by him to attain his alleged secret desire to achieve the appointment of 
The Riggs National Bank. 

Il. THE COURT SHOULD PROMPTLY PASS THIS ACCOUNT, 


INCLUDING THE ALLOWANCE OF THE ADMINISTRATOR'S 
COMMISSION AND REQUESTED COUNSEL FEES. 


Accountant belleves that the record need not be burdened by further 


discussion of the propriety, indeed the necessity, of the Court's approv- 
ing this account promptly, including the allowance of the claimed admini- 
strator's commission and allowance for counsel fees. In lieu thereof, 
the Court's attention is respectfully directed to Sections "1" and "3" of 
Accountant's ''Memorandum of Law in Opposition to Points and Authorities 
in Support of Exceptions to Account," filed herein on November 22, 1963. 

Ill. COMPENSATION IS PROPERLY ALLOWABLE FOR ALL 

TIME CLAIMED. 

The Administrator's claim for an allowance of counsel fees of 
$6,000 in the account herein under consideration is, of course, based 
only in part upon the time spent by counsel. Insofar as the expenditure 
of time is an element in determining the fee, that time claimed is only 
the "in excess of four hundred recorded hours” by Shanley, Fisher & 
Kuykendall partners claimed in the "Statement of Services” filed with 
the Account on August 30, 1963. The actual time spent during the rele- 
vant period was much greater, as Mr. Carter testified, since he knew 
he had failed to record a substantial amount of his own time and the 
total advanced in the Statement of Services did not include any of the 
substantial amount of time devoted to this case by such senior mem- 
bers of the firm as Bernard M. Shanley, Harold H. Fisher and F. Earl 
Walter, Jr. (Deposition, p. 65) | 
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Exhibit 2, to which counsel for Exceptants devoted numberless 
hours of questioning of Mr. Carter both during the deposition and during 
the hearing was never advanced by counsel for the Administrator as rep- 
resenting time claimed. Quite to the contrary. Repeatedly Mr. Carter 
emphasized that insofar as the claim for compensation is based on time, 
it is based on the Statement of Services and not on Exhibit 2. (Deposi- 
tion, pp. 243, 241, 217.) Exhibit 2 consists merely of contemporane- 
ously prepared internal records of the law firm from which Mr. Carter 
prepared the data appearing in the Statement of Services. (Deposition, 
p. 22) These records were merely made available to counsel for Excep- 
tants, upon their request, as a courtesy and convenience to them. 

Similarly, the so-called division into categories of the individual 
diary entries reflected collectively in Exhibit 2 was made at the request 
of, and purely as a courtesy to, counsel for Exceptants. As Mr. Carter 
noted at the time, no effort had been made to keep detailed time records 
on individual aspects of work done for the Administrator, although this 
was done with respect to other aspects of Mr. Carter's recorded time 
in connection with the Gage proceedings, such as his representation of 
the maternal heirs and time necessarily spent in the Grievance Com- 
mittee matter, as to both of which clearly the estate should not be 
charged.* Counsel earnestly suggests to the Court that to have attempted 
to keep more detailed time records related to the individual questions on 
which work was simultaneously required in behalf of the Administrator 
would have added an unconscionable further burden of charges to the 
estate. 

The Court, of course, must make its own judgment as to the value 
of the services, although the files of this Court and of the Court of Appeals 


fi Obviously since the maternal heirs had full confidence in the Admini- 
strator, there was little need for their separate representation during 
the period from June 27, 1962, to June 19, 1963. In the ordinary estate 
they would probably have required no separate representation whatso- 
ever. But Exhibit 2 does show that representation of the maternal heirs 
did require an unfortunately large expenditure of time on their behalf 
prior to June 27,'1962, and subsequent to June 19, 1963. 
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are adequate, though mute, testimony as to the volume of services re- 


quired. Accountant is content with referring the Court to pages 3-12 
of its 'Memorandum of Law in Opposition to Points and Authorities in 
Support of Exceptions to Account" (filed November 22, 1963) with respect 
to the basis for Accountant's claim for an allowance of counsel fees in 
the exercise of its duty to defend the Court's appointment, with the 
additional entreaty that the Court in reaching its decision bear in mind 
the probable effect of its decision upon the pending appeal in this estate, 
as well as the effect upon cases which have not yet arisen. | 

Similarly, with regard to the Administrator's only partial success 
in opposing the allowance of a supersedeas bond in the Court of Appeals, 
Accountant is content to let the record speak for itself other than to 
note that the cruciality of that issue as seen by counsel for the Adminis- 
trator is more than borne out by the fact that even though it is at this 
writing approximately two years since decedent's death, and more than 
thirteen months since the Administrator was authorized by this Court 
to sell the meager amount of appraised personalty, such has not yet 
been able to be accomplished and cannot be until this account is passed. 


IV. THE CLAIM BY ACCOUNTANT FOR THE ALLOWANCE OF 
COUNSEL FEES IS, IN FACT, A MODEST ONE, AND SHOULD 
BE ALLOWED IN FULL. 


As noted in the Statement of Services, a number of the questions 
of law involved in the work for which counsel fees are claimed were of 
high public importance or novel or both. It is, perhaps, not inappropriate 
to note that the five attorneys for whose work compensation is claimed* 
have been at the bar for periods ranging substantially upwards from 
fourteen years and are senior members of a firm given the highest rat- 


ing by the "Martindale-Hubbell Law Directory." 


* Bernard M. Shanley, Harold H. Fisher, Jerome K. Kuykendall, 
F. Earl Walter, Jr. and Harry Tyson Carter. 
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As with the acceptance of appointment as Administrator by The 
Riggs National Bank, counsel accepted employment with substantial un- 
certainty as to adequate compensation but, partially at least, out of a 
sense of public responsibility. Nevertheless, since both the Administra- 
tor and counsel for Exceptants have estimated the Federal Estate and 
D. C. Inheritance Taxes due on this estate at upwards of $40,000 there 
can be little quarrel as to the ability of the estate to bear fees having 
some relationship to meaningful compensation. It is respectfully sub- 
mitted that where, as here, compensation - if the full amount claimed 
be allowed - would be at a rate substantially below fifteen dollars an 
hour, the relationship is distant at best. Indeed, were only half the 
time actually spent considered allowable, the rate would not exceed the 
$25 per hour recently held to be reasonable by this Court in an estate 
of comparable size. Estate of Laura L. Jeffords, Administration No. 
99,749. An examination of the file in that case reveals that the ques- 
tions of law therein involved were in no sense comparable in public 


importance or novelty to those involved in this case. 


* * * 


For the reasons stated above, Accountant requests the Court to 
pass the account as submitted. 


Respectfully submitted, 


SHANLEY, FISHER & KUYKENDALL 


/s/ Jerome K. Kuykendall 


[ Certificate of Service] 
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[ Filed January 30, 1964 


MEMORANDUM 

The Riggs National Bank of Washington, D.C. as Administrator 
under its original appointment, on August 30, 1963 filed what it de- 
nominated its First Account which, in fact, was its First and Final 
Account under its original appointment which had theretofore been 
vacated by Order of the United States Court of Appeals for the District 
of Columbia Circuit. Said account included an item of fee for legal 
services to the law firm of Shanley, Fisher & Kuykendall, and reim- 
bursement of out-of-pocket expenses in the total amount of $6,191.91, 
and a commission to the Administrator of 5% of $5,879.68 amounting 
to $293.98. 

Thereafter, on October 22, 1963, John Franklin Gage, et al, by 
their attorney, filed exceptions to the account, followed by memorandum 
and argument on behalf of exceptants and counsel for the Administrator 
filed reply memorandum. 

Following the filing of the exceptions, counsel for the exceptants 
took the deposition of counsel for the Administrator on November 1, 


1963, December 10 and 11, 1963. Thereafter, as a consequence of mo- 


tions incident to the deposition, the Court took testimony in open court 
on January 2, 7, 8, and 9, 1964. 


The Court has carefully considered the entire record in this case, 


including all of the foregoing, as well as memorandum and argument on 
behalf of exceptants and memorandum on behalf of the Administrator 
filed at the conclusion of the hearing in open court. 

The Court is of the opinion that the exceptions in question are 
without merit; that they are not supported by any substantial evidence; 
that they are not taken in good faith, and are frivolous. : 

With respect to the fee for legal services and reimbursement of 
out-of-pocket expenses, the Court is of the opinion that the fee is in all 
respects reasonable and proper, taking into consideration the nature of 


the services rendered, and it has substantial support in the record. 
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With respect to the claimed commission to the Administrator, 
the Court is of the opinion that, since this is in fact a final account by 
the Riggs National Bank under its original appointment, the allowance 
of a commission at this time is appropriate and should be approved in 
the amount claimed. 

Accordingly, the exceptions to the account will be overruled and 
the fee, reimbursement and commission as claimed will be approved. 


Counsel for the Administrator will submit an appropriate Order. 


/s/ Joseph C. McGarraghy 
Joseph C. McGarraghy 


JUDGE 
January 30, 1964 


[ Filed February 7, 1964] 
ORDER OVERRULING EXCEPTIONS TO ACCOUNT 


Upon consideration of the entire record in this case, including the 
exceptions filed herein on October 23, 1963, and October 25, 1963, to the 
first and final account of The Riggs National Bank of Washington, D.C., 
administrator of the above-entitled estate under the order of the Court 
entered June 29, 1962, and the memorandum filed in answer thereto by 
said administrator; and the parties having appeared, in person or by 
their counsel, and presented the matter at length in open court and by 
subsequent written argument; and the Court having entered a memoran- 
dum opinion on January 30, 1964, it is by the Court this 7th day of 
February, 1964, 

ORDERED, That the exceptions filed herein on October 23, 1963, 
and October 25, 1963, to the first and final account of The Riggs National 
Bank of Washington, D.C. as administrator under the order of the Court 
entered June 29, 1962. be and the same are hereby overruled, and the 
account of said administrator filed on August 30, 1963, be and it is hereby 


allowed and passed as filed. 
/s/ Joseph C. McGarraghy 
JUDGE 
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[Filed March 6, 1964] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of March, 1964, that John 

Franklin Gage; Marjorie H. Haugh; Richard C. Gage; Susan Fewell; 
William Gage Haseltine; Elisabeth H. Saunders; Russell C. Mattice; 
Mary Gage Robinson; Eleanor Gage Lyon; Richard G. Mattice; Cw. 
Grandin, Jr., Special Administrator and Executor of the Estate of 


Harold Calvin Gage, Deceased; and Lucius P. Dolliff, Executor of 
the Estate of Ruth Dolliff, Deceased, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the judg- 


ment of this Court entered on the 7th day of February, 1964, overruling 
their Exceptions to the First Account of The Riggs National Bank and 
approving and passing said Account. 
/s/ Donald M. Sullivan 
Donald M. Sullivan, 


Attorney for the twelve 
above-named Appellants. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,520 G 21 


JOHN S. WERTZ, 
Appellant 
v. 


BROWN & ROOT, INC. 
RAYMOND INTERNATIONAL, INC. 
WALSH CONSTRUCTION CO. 


United States Court of Mupeals Appellees 


for the Ustect ut 


ocr 12 1964 
PETITION FOR REHEARING 
re leou? 

Comes now the Appellant, by his attorneys, William P. Helm and 
Harvey C. Beavers, and petitions this Honorable Court for a rehearing 
of the Appellees' Motion to Dismiss the Appeal and for reason therefor 
states: 


1. Appellant in his original opposition to Appellees’ Motion failed 
to mention a major occurrence in his schedule which caused the Appel- 
lant's attorney a great deal of concern and disrupted his normal work 
schedule. This Honorable Court was reluctant to consider this matter 
on oral argument because it was not set forth in Appellant's pleadings. 


2. Appellant has set forth that the brief should have been filed by 
May 15, 1964. At that time the transcript of the Motion for Summary 
Judgment had not been received from the Court Reporter of this Court. 
It was not received until approximately May 29, 1964. 


3. Appellant's attorney, William P. Helm, stated that during the 
last three weeks of May, 1964, he was engaged in various civic and 
political activities and during the first week of June was required to 
make settlement on a new home. As the prior home had not been sold 
and approximately Three Thousand Dollars ($3,000.00) was needed at 
the time of settlement, William P. Helm was engaged in evaluating and 
liquidating assets to meet the settlement commitment. 


4. Approximately one year prior to this, in June 1963, Appellant's 
attorney, William P. Helm, had been engaged to represent the seller of 
a business. In the latter part of May 1964, William P. Helm was noti- 
fied he was reported to the Grievance Committee of the Bar Associatim 
of Montgomery County in regard to this transaction. The complaint 
was unfounded but contained an innuendo of a loss of Fourteen Thousand 
Dollars ($14,000.00) and an implication that an attorney had unjustly 
received such a sum, when the total received by the attorney was in 
fact only Two Hundred Dollars ($200.00). My letter to the Grievance 
Committee in this regard is attached hereto. 


5. The matter was not resolved until August 13, 1964 when the 
Grievance Committee reported that there was no basis for the charges. 
In the meantime William P. Helm was reluctant to bring this matter to 
the attention of this Court, to show extraordinary circumstances. The 
matter was not resolved until all pleadings had been filed, and William 
P. Helm preferred not to make this matter a written record of this 
Court, particularly before the matter was resolved. 


6. During the period May to August, William P. Helm thoroughly 
reviewed that file, which is approximately two inches thick, conferred 
with others involved in the transaction, considered a slander/libel suit 


against the Complainant, and was thoroughly upset due to this matter. 
Nevertheless, in mid June the Points were served on Appellees' attor- 
ney, who requested same, but there admittedly was a delay in filing 
these Points in the Court. 


7. Appellant's attorney, William P. Helm, feels that consideration 
of these circumstances were not fully brought to the attention of the 
Court at the prior hearing, because the matter was not resolved in suf- 
ficient time to be stated in the pleadings. 


8. Attached hereto is a copy of William P. Helm's statement to 
the Grievance Committee and a copy of the findings of the Grievance 
Committee. A copy of the Complaint was not furnished to William P. 
Helm and therefore cannot be furnished to this Honorable Court. 


9. During this period William P. Helm continued his normal 
practice, continued to devote one half a day a week to the Legal Aid 
Society of Washington, D. C. (plus whatever time was necessary in 
Court), plus his normal business and personal activities, in addition 
to the activities noted above. 


10. During the period in question Appellant's attorney, Harvey C. 
Beavers, was out of town (approximately May 20 to June 10, 1964 and 
approximately early July 1964). These trips were occasioned by 
urgent business. 


11. During June, 1964, Harvey C. Beavers was assigned to and 
actively participated in a criminal matter in the United States District 
Court for the District of Columbia in addition to his normal duties. 


12. Appellees argued that this case has been pending for a num- 
ber of years. However, this delay is to no small extent the fault of 
Appellees; in fact much of the delay was in their filing pleadings, etc. 
at times when they were long past due. On one occasion Appellee re- 
quested and received an extension of time within which to' file answer 
in the District Court from early December through April Ist of the 
following year, without Appellant's objection. 


WHEREFORE, William P. Helm and Harvey C. Beavers request a 
re-hearing of the Motion to Dismiss on the foregoing grounds. 


William P. Helm 
8720 Flower Avenue 
Silver Spring, Maryland 


Harvey C. Beavers 
411 Evans Building 
Washington, D.C. 


Certificate of Service 


I hereby certify that a copy of the foregoing Motion was personally 
served this 24th day of September, 1964, to Austin Pp. Frum, Esq., 
Attorney for Appellees, 1025 Connecticut Avenue, N.W., Washington, 
D.C. 


ee 
Harvey C. Beavers 


We, Harvey C. Beavers and William P. Helm, attorneys for the 
Appellant, hereby certify that the foregoing petition is filed in good 
faith and not for delay. 


ee 
Harvey C. Beavers 


Es ee ee ee ee 
William P. Helm 


APPENDIX 


CHARLES W. WOODWARD, JR. 
Attorney at Law 
Rockville, Maryland 


June 9, 1964 


William P. Helm, Esq. 
8720 Flower Avenue 
Silver Spring, Maryland 


Dear Mr. Helm: 


This is to advise that the Grievance Committee of the 
Bar Association of Montgomery County has received a writ- 
ten complaint against you from Mr. Daniel Sefton. As a 
member of the Grievance Committee, I am investigating this 
matter, and suggest that you contact my office for the purpose 
of setting up an appointment, so that you can review the cor- 
respondence from Mr. Sefton. 


Very truly yours, 


/s/ Charles W. Woodward, Jr. 


June 18, 1964 


Charles W. Woodward, Jr., Esquire 
14-16 South Perry Street 
Rockville, Maryland 


Dear Mr. Woodward: 


In reply to Mr. Daniel Sefton's letters to the Grievance Committee, 
I wish to unequivocally state that the charges he has presented against 
me are false. To be specific, relative to his letter of May: 21, 1964: 


1. Daniel Sefton was not induced to make a false affidavit regard- 
ing his business debts and the Bulk Sales Law. I advised Daniel Sefton 
that it was necessary that he make affidavit of all his business debts 
and that this affidavit be given to the buyer. Mr. Sefton advised me that 
he would pay all his accounts payable with the exception of two contin- 
gent liabilities and his taxes; approximately $1,000.00 was held in es- 
crow for these matters. 


The contingent liabilities were Alliance Manufacturing Com- 
pany v. Sefton, #A41955-63, and American Automobile Association 
v. Sefton, #42421-63. Both of the above cases had been filed in 
the Peoples Court in Silver Spring and were later settled. 


Because settlement was effective July 31, 1963, the books had 
to be closed and employee withholding taxes, unemployment taxes, 
and sales taxes determined. Accordingly, an estimated amount 
was held in escrow. 


Aside from the above, Mr. Sefton stated he had no other debts 
in relation to his garage door business, which he was selling; I 
believe he did indicate he had some personal debts, such as for 
the purchase of his automobile - I advised him that he need make 
affidavit only in regard to debts relative to the business. 


2. Prior to reading Mr. Sefton's letter of May 21, 1964 I did not 
know he had $23,000.00 of liabilities. However, at the time of the at- 
tachment, a bond was required and Mr. Sefton was required to submit 
a financial statement - this statement was submitted to the Oxly Insur- 
ance Company and although I was present, I did not look at Mr. Sefton's 
financial statement. I suggest that this financial statement be obtained 
to determine if Mr. Sefton did claim liabilities of $23,000.00. 


3. At the time of final negotiations on the agreement of September 
20, 1963 at the offices of Sisk and Cramer, I strongly urged Daniel 
Sefton not to sign the agreement but rather to appeal the Court decision. 
My advice was based on some items, which I don't specifically recall, 
but which I wanted included in the agreement. I advised Mr. Sefton that 
any oral agreements we entered into must be included in the written 
agreement. Mr. Sisk had a certified check for $2,500.00 on his desk, 
and when I closed my brief case and started to depart, Mr. Sefton in- 
sisted on continuing negotiations on these various points. He then 


accepted the check and agreement. I believe there were some minor 
changes to the agreement but my copy of the agreement was turned 
over to Mr. Hugh Spragins on February 19, 1964 at the request of Mr. 
Sefton. : 


4. I did not advise Mr. Sefton that any agreement was illegal and 
could be torn up. 


5. Ihave not been advised of any action by the Federal Trade 
Commission and accordingly I am unable to comment in this regard. 


Regarding Mr. Sefton's letter of May 12, 1964, the following com- 
ments appear relevant: 


1. I admit I represented Mr. Sefton and Mr. Shelton, but deny any 
conflict of interest and further state that Mr. Shelton was referred to 
me by Mr. Sefton prior to the time that Mr. Sefton retained me. 


I represented Mr. Sefton as a seller of a business to Morris Marks 
I represented Mr. Shelton in defending a law suit in Prince Georges 
County - in doing so, I fileda counterclaim and a motion for a jury 
trial which moved the case to the Circuit Court where it has remained 
inactive. This is Civil Case #4971P in the Peoples Court of Prince 
Georges County (Hyattsville). 


In the sale of Mr. Sefton's business there came a time when Mr. 
Sefton believed that there were certain unexplained shortages. Mr. Sef- 
ton suspected Mr. shelton, his office manager, was responsible for this. 
I advised Mr. Sefton to engage an accountant to determine if a shortage 
actually existed and if so report it to the company whicn bonded Mr. 
Shelton. To assist Mr. Sefton I drew a credit report on Mr, Shelton 
and advised Mr. Sefton that I would do nothing more regarding Mr. Shel- 
ton even though I only represented Mr. Shelton on a totally different 
matter. 


2. Mr. Sefton is incorrect in his statement that I could not cross 
examine Mr. Shelton in the Motion to Quash the Attachment. The rec- 
ord will show that I vigorously did cross examine Ray Shelton and the 
attached letter will show that the only limitations on cross examination 
were imposed by Mr. Sefton. 


3. I deny that I advised Mr. Sefton that any document was illegal. 


4. I deny that I ever told Mr. Sefton that I would devote my full 
time acting for Mr. Shelton - this statement by Mr. Sefton is a bit ridic- 
ulous as I have handled one matter for Mr. Shelton (referred to above) 
and collected a fee of $25.00. 


Mr. Sefton is also wrong in stating I have no records of these 
transactions. The contrary is true - my files still contain various 
records and letters - in fact every record of this complicated trans- 
action, including trial notes, with the exception of certain materials 
returned to Mr. Sefton or his attorney. 


I would like to point out further that Mr. Sefton made many side 
arrangements and did not inform his lawyer of these arrangements, 
until some trouble arose. As an example, Mr. Sefton agreed to guar- 
antee Mr. Marks' credit with various suppliers and dealers. I did not 
know of this arrangement until after settlement on the original agree- 
ment. I also believe that Mr. Sefton may have made some arrangements 
regarding returned merchandise with a certain Ed Graham, a man I 
never met or spoke with. I constantly urged Mr. Sefton not to make 
these arrangements without consulting me but I do not believe that I 
ever persuaded him to do so. 


My files contain a letter of December 17, 1963 which indicates that 
Mr. Sefton felt he could have sold the business to someone else for 
$14,000.00 more. I know of no firm offer in that regard; however it was 
Mr. Sefton and not his attorney who made the decision to sell to Morris 
Marks. Attached please find a letter from Daniel Sefton to me regard- 
ing another prospective purchaser, a Mr. Yeabower - no firm under- 
standing was reached between Mr. Sefton and Mr. Yeabower, and Mr. 
Yeabower's alleged offer did not amount to an additional $14,000.00, 
as shown by the attached letter. 


In conclusion, if your investigation would so desire, I will be happy 
to confront Mr. Sefton in regard to his charges. 


Very truly yours, 


William P. Helm 


BAR ASSOCIATION OF MONTGOMERY COUNTY, MARYLAND 


OFFICERS 1964-65 
| VINCENT L. GINGERICH 
i President 
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President-elect 
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William Powderly ilelm, Isq. 
8720 Flower Avenue 
Silver Spring, Maryland 


Dear Mr. Helm: 


This is to advise that after 
investigating the complaint filed against you 
by Mr. Daniel Scfton, the Grievance Committee 
of the Bar Association of Montgomery County, 
Maryland, finds that there are no facts, and 
circumstances which warrant that any action be 
taken in connection with this matter. 


Very truly yours, 

/ CD BA 

li aA te: 

Charles W. Woodward, Jr., Chairm 
Grievance Committee 

Bar Association for Montgomery 


County, Maryland 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the appellee the questions are: 


Whether an administrator appointed by the court in 
order to eliminate serious possibilities of dangers to the 
orderly and proper administration of the estate, is entitled 
to a reasonable allowance for counsel fees incurred in sue- 
cessfully defending the court's appointment against the 
objections of those whose appointment would have created 
the dangers. 


Whether the Probate Court abused its diseretion by the 
allowance of a fee of $6,000.00 to counsel for an admin- 
istrator in view of the facts that more than 400 hours of 
time were required (due largely to the obstructive action 
of counsel for appellants), the work has been performed 
competently and successfully, and the estate has been ap- 


tes) 


praised at more than $208,000. 


Whether the facts support the finding of the court below 
that charges against counsel for appellee by appellants 
of conflict of interest and solicitation of employment (such 
as to require forfeiture of a fee) were “without merit’’, 
“not supported by any substantial evidence’’, were **frivo- 
lous’? and ‘‘not taken in good faith’’. 
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ance for Counsel Fees Incurred in Successfully 
Doing So 


~ There Was No Abuse of Discretion in the Al- 
lowance of a Fee of $6,000.00 to Counsel for the 
Administrator in View of the Facts That More 
Than 400 Hours of Time Was Required (Due 
Largely to the Obstructive Action of Counsel 
for Appellants), the Work Has Been Performed 
Competently and Suecessfully, and the Estate 
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IN THE 


United States Court of Appeals 


For THE Districr of CotumsBia CircuiT 
No. 18,515 


Joun FRANKLIN GAGE, 

Marsorie H. HauGy, 

Ricuarp C, GaGE, 

Susan FEWELL, 

Witiiam Gace HAsELTINE, 

EvisanetH H, SAuNvERs, 

RusseLut C, MAtrtice, 

Mary Gace Ropixson, 

Eeanore Gace Lyon, 

Ricuarp G. Matrice, 

C. L. Granxpry, Jr. Special Administrator 
and Executor of the Estate of Harold 
Calvin Gage, Deceased, and 

Lecivs P. Doturr, Executor of the Es- 
state of Ruth Dolliff, Deceased, 

Appellants, 
v. 


Tur Riccs Nationa Bank or Wasuixetox, D. C., 
Administrator, 1ppellee. 


Appeal from an Order of the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 
By reason of the fictional and tendentious nature of 
appellants’ partial statement, it is necessary for appellee 
to make a complete counter-statement of the case. 
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Miss Mary Elizabeth Durfee and Mrs. Helen Durfee 
Palmer, residents of Bernardsville, New Jersey, were 
solicited in April, 1962, by an agent of an organiza- 
tion known as the American Archives Association for 
the purpose of obtaining assignments to Archives of two- 
fifths of their interest in an unnamed estate (JA 17, 18 
+18,162). Mrs. Palmer and Miss Durfee refused to execute 
these assignments (JA 17, 18 18,162) and their local 
New Jersey counsel, A. A. Palmer, Jr., promptly wrote 
the Register of Wills in the District of Columbia to 
ascertain whether there were any ‘‘Will or intestate 
proceedings’? with reference to one Margaret Gage of 
+4 Dupont Circle. Following the Register’s reply, 
on May 14, 1962, the law firm of Shanley, Fisher & 
Kuykendall of Newark, New Jersey and Washington, D. C., 
was engaged to represent the surviving maternal cousins 
of Margaret Delano Gage, deceased, said Miss Durfee and 
Mrs. Palmer (JA 47). 


Three days later, on May 17, 1962, one Donald M. Sulli- 
yan? appeared in the offices of Shanley, Fisher & Kuy- 
kendall and proposed to one of the partners thereof, Harry 
Tyson Carter, that the maternal heirs join the alleged 
paternal heirs in requesting the appointment of The Na- 
tional Bank of Washington as administrator (Dep. 97, 
98). Mr. Sullivan had already discussed this proposal 
with the National Bank of Washington (Dep. 97, 98). 


In subsequent conversations Mr. Carter and Mr, Sullivan 
discussed whether or not the supposed paternal and the 
maternal heirs might agree on an institutional adminis- 
trator other than The National Bank of Washington (Dep. 


1 Letter of May 4, 1962, from A. A. Palmer, Jr., to Clerk of the Probate 
Court and Register of Wills. (Reeord # 18,162) 


2Later revealed to the Court ax counsel for both the American Archives 
Association and twelve alleged paternal cousins, all of whom had assigned 
two-fifths interests to the American Archives Association (JA 50, # 18,162), 
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97-98). Mr. Carter was authorized by his clients to enter 
into such an agreement if he considered it desirable (JA 
96). In order to be in a position to suggest such an insti- 
tution with a reasonable certainty that in the event of 
appointment the bank would serve (JA S87), Mr. Carter 
on June 6, 1962, arranged for and carried through separate 
conferences with a senior officer of The American Security 
and Trust Company, Mr. French, and a senior officer of 
The Riggs National Bank, Mr. Wiegering (JA 114). As 
the head of the Riggs Trust Department, Mr. Shaw, testi- 
fied (JA 107), the Riggs Bank was initially reluetant to 
serve even if all of the heirs jointly requested its appoint- 
ment, and it was not until a subsequent meeting with Mr. 
Carter on June 14th (JA 72) that Mr. Shaw on behalf 
of the Riggs Bank did so agree. 


Meanwhile, Mr. Sullivan’s expressions of interest in the 
idea of a jointly-chosen institutional administrator varied 
greatly in intensity (JA 97), and at some time prior to 
June 27th Mr. Sullvian had reverted to insistence on The 
National Bank of Washington. At no time had the negoti- 
ations reached the point of discussing specific possibilities, 
and Mr. Carter never had occasion cither to accept a pro- 
posal of the Riggs Bank by Mr. Sullivan, or make such a 
proposal himself. Mr. Carter testified (JA 86) that it 
would certainly have been an ‘“‘inadvertence’’ on his part 
if he had revealed his conferences with the Riggs Bank to 
Mr. Sullivan during the course of the negotiations, 


During this period of fitful negotiations, a possible ques- 
tion of Mr. Sullivan’s professional integrity was raised 
by the Register of Wills. In a letter to Mr. Sullivan of 
June 15, 1962, the Register stated with regard to cer- 
tain prior activity by Mr. Sullivan: “In the absence of 
a satisfactory explanation such action might be termed 
champertous and a violation of the Canon (sic) of Legal 
Ethies’? (Record $18,162). This letter resulted, among 
other things, in a conference of all concerned in Judge 
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Tamm’s chambers, during which Mr. Sullivan charged 
the Register of Wills and his assistant with being ‘hiased 
and prejudiced towards (sic) him’? and accused the Reg- 
ister of a ‘diabolical conspiracy’? Judge Tamm _ re- 
quested Chief Judge McGuire to refer his memorandum 
and it sattachments “to the Court’s Committee on Griev- 
ances for an appropriate investigation, report and recom- 
mendation to the Court upon the conduct of Mr. Sullivan.” 
This was done.* 


Against this background, Mr. Carter concluded that 
the interests of his clients demanded that Mr. Sullivan be 
precluded from representing an estate in which his clients 
had a. substantial—even possibly the entire—interest. 
Recognizing that the negotiating price of this disquali- 
fication might well be ‘‘reciprocal abdication’’ (JA 158). 
Mr. Carter informed the Riggs Bank that he ‘did not 
expect to be appointed (counsel), and... that they should 
consider themselves completely a free agent(,) if they 


were appointed(,) to select a counsel.’? (JA 95) 


In the absence of any agreement among the heirs, at the 
hearing on the various petitions on June 20, 1962, before 
Judge Tamm, Mr. Carter insisted vigorously that no 
stranger to the estate could be appointed administrator 
(JA 36, $18,162). Mr. Carter argued that ‘*. .. the con- 
flicts between impartial administration of the estate and 
the interests of the American Archives Association, and 
the conflict between Mr. Sullivan’s duty to his clients... 
(the alleged paternal cousins) .. . and possibly his client 
the administrator of the estate .. .”’ ruled out the appoint- 


3 Memorandum of June 21, 1962, from Judge Tamm to Chief Judge MeGuire 
(Record $18,162). 

4 Memorandum of June 27, 1962, from Judge Siriea to Mr, Cogswell (Record 
# 18,162). 
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ment of other than the petitioning maternal cousins (JA 
38-39, 18,162) 


Mr. Sullivan, counsel for both the American Archives 
Association and the alleged paternal heirs, argued for the 
appointment of The National Bank of Washington, or 
alternatively of the petitioning alleged paternal cousin; 
and counsel for the petitioning creditor argued for the 
ereditor’s appointment. Nevertheless, on June 25, 1962, the 
court filed a memorandum indicating the appointment of 
The Riggs National Bank, and observing that ‘tthe de- 
ceased maintained an account in this bank and would 
probably have selected this institution over other financial 
institutions’? (JA 43, 18,162). On June 29, 1962, over 
the restated objections of Mr. Sullivan, the court entered an 
ges Bank (JA 42, 218,162). 


order appointing the Ri 


Later on the same day, June 29, 1962, Mr. Wiegering of 
the Riggs Bank indicated in a conversation with Mr. Carter 
the desire of the bank to employ Shanley, Fisher & Kuy- 
kendall as counsel to the bank as administrator, subject 
to the bank's ascertaining that the Register of Wills had no 
objection to such employment (JA 78,111). Mr. Carter 
departed the next day for ava “ation at the beach (JA 
70) and following his return filed a praecipe on July 26, 
1962, entering the appearance of Shanley, Fisher & 
Kuykendall as attorneys for the administrator as of June 
29, 1962, (Record 18,162). 


A It is interesting to note that the basis upon which this Court ultimately 
aflirmed the appointment as administrator of The Riggs National Paark was 
that argued by Mr, Carter on the first hearing in this estate almost two y 
earlier: ‘*Of erucinl importance in’ our view of the matter, however, as it 
seems also to have been to the Distriet Court, was counsel's acknowledgement 
on the record that, if appellant was appointed administrator, the services whieh 
counsel anticipated rendering to him in that enpacity would also be paid for 
by American Archives Association and not by the estate, The Distriet Court 
thought that this raised ta serious possibility of such conflict of interest * as 
would ereate dangers to orderly and proper administration of the estate”? 
Gage Vv. Biggs National Bank (No, 18,162) — App. DC. —, — F. 2d — 
(Decided May 21, 1964). 
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Mr. Sullivan filed a notice of appeal on July 27, 1962, 
and on August 16, 1962, filed a designation of record on 
appeal (Admrs ex. 1, p. 3).° 


Since no supersedeas had been obtained—or even sought 
—upon the taking of the appeal, the administrator’s duty 
to administer remained. A routine petition to sell the 
appraised personalty produced a snowfall of papers and 
motions by Mr. Sullivan (Admrs ex. 1, p. 5) and required 
three appearances in open court and one conference in 
chambers, but the end result was the entry of that stand- 
ard-form order requested in the administrator’s petition 
(Record 18,162). Literally on the eve of public auction 
scheduled pursuant thereto, this Court granted a belated 
application for leave to file a supersedeas.? Necessarily 
the auction was cancelled and proceedings to effect the sale 
of realty abandoned.* 

Argument on the appeal of the appointment was heard 
on May 3, 19638, and in an opinion of May 28, 1963, this 
Court found the ‘tarticulation’’ of the Probate Court con- 


cerning the appointment insuffiicent to measure the court’s 
action against the applicable statute. Thus, ‘‘consonant 
with sound principles of judicial administration’? the mat- 
ter was remanded for further proceedings below. Gage v. 


6Tn a series of subsequent designations Mr. Sullivan attempted to include 
in the record on appenl such extrancous, post-deeisional documents as a 
lengthy defense to the Grievance Committee of Mr. Sullivan's conduet, but 
this Court on motion by Mr, Carter entered an) order (February 5, 1963) 
‘ting the record desired by Mr, Sullivan to those items in his original 


ation. (File # 17,309) 
7 Order of February 5, 1963 (File 4 17,209), 


<The files of this Court in # 18,162 revenl that under similar cireumstances 
a year later (petitions for the sale of realty and personalty having been filed 
by the renppointed administrator) this Court, apparently convinced of the 
disasterous effects upon the estate of appellants’ tucties of obstruction and 
delay, dented ny ants? appliention to supersede the reappointment, (Order 
of February 12, 1964 in # 18,162), and on April 28, 1964, this Court entered 
an order in’ = 18,162 denying a motion of appellants for an *femergency 


order’ specifienlly prohibiting the sale of decedent's realty. 


7 


Riggs National Bank, 115 App. D.C. 396, 399, 320 F. 2d 715, 
71s. Although not apparent from the opinion, the judg- 
ment filed pursuant thereto set aside the order appointing 
the Riggs Bank (File 417,309), Costs on the appeal 
were to be borne by the estate (File $17,309). 


The appointment of the bank as administrator having 
been set aside, it was incumbent upon the bank to file an 
accounting of its stewardship. However, there being no 
administrator to whom the bank could distribute, in order 
to obviate the need for the costly appointment of a collec- 
tor or special administrator, the Register of Wills extended 
the time for the filing of the account until the Probate 
Court acted upon the remand." The Riggs National Bank 
Was reappointed administrator on August 20, 1965, and 
ten days later the account was filed. 


Notice of presentation of the account was accomplished 
and yarious exceptions were filed. On October 25, 1963, a 
subpoena was served on Mr. Carter on behalf of the ex- 
ceptants in a discovery effort requiring him to give tes- 
timony and produce records. Notwithstanding the opin- 
ion of counsel for accountant that such proceedings were 
unauthorized either by statute or under the Federal Rules 
of Civil Procedure (JA 44, Tr. 9), Mr. Carter appeared 
at the time and place appointed in the subpoena and volun- 
tarily submitted to questioning for several hours, At this 
session Mr. Carter made available to counsel for except- 
ants the so-called ‘tease time sheets’? of Shanley, Fisher 
& Kuykendall for the Gage Estate for the relevant period 
(JA 114-132). As deseribed by Mr. Carter, these sheets 
“reflect all the time that was recorded in (his) diary, or 
was recorded by (his) secretary’? (JA 51). They also in- 
clude Mr. Kuykendall’s recorded time. These sheets were 
compiled and typed at the end of the month to which they 
refer or the first of the suceceding month (JA 66). 

9 Letters of June 24 and July 26, 1963, from the Office of the Register of 
Wills to Harry Tyson Carter, Esquire, and referenced correspondence. Reeord 


# 18,162. 
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At the same session Mr. Carter undertook subsequenly 
to mark each of the entries on these sheets into categories 
as requested by counsel for exeeptants (Dep. 62-63).2° This 
time-consuming chore was expeditiously accomplished, and 
the marked sheets were returned to exceptants’ counsel 
on November 6, 1963, with the accompanying statement 
that: ‘As you will note, in the case of five relatively minor 
entries we have been unable to reconstruct a reasonable 
basis for classification, In all other cases reference to 
the correspondence involved, date of the entry, notes, ete. 
has enabled us with reasonable confidence of accuracy to 
classify the nature of the work performed. As predicted, 
of course, a number of the individual entries involved more 
than one of the classifications selected by you for the break- 
down’? (JA 136, 137). Subsequent review revealed occa- 
sional error in this attempted classification (Dep. 165-168). 


Early in December another subpoena was served upon 
Mr. Carter. Once again Mr. Carter appeared at the ap- 
pointed time and _ place, through counsel stated that the 
subpoena was unauthorized (Dep. 109) but voluntarily sub- 
mitted himself to questioning which continued over into the 
following day. Despite this extensive voluntary coopera- 
tion, counsel for exceptants requested a postponement of 
the hearing on the exceptions to the account which had been 
set for December 17, 1963. The court granted this request 
and set the hearing for January 2, 1964. Still intent upon 
delay, counsel for exceptants on December 30, 1963, moved 
for a further continuance of three weeks. 


At the hearing on January 2, 1964, the court denied 
a further continuance, denied various other motions of 


10 The entegories were designated as A representation of the maternal 
heirs; ** Bt '——representation of the bank in connection with supporting: its 
appointment oC representation of the Tank in connection with its usunl 
duties us administrator; and ““D''—time spent on Grievance Committee 


investigation of Mr. Sullivan, 
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exceptants and began taking the testimony of Mr. Carter, 
who was called by Mr. Sullivan. Mr. Carter’s testimony 
continued on January 7, January 8 and January 9, after 
which the Register of Wills, the Chief Deputy Register of 
Wills, various officers of the Riggs Bank and others were 
‘alled to testify by Mr. Sullivan. Counsel for accountant 
called no witnesses and the court considered the case sub- 
mitted after the allowance of written argument. 


On January 30, 1964, the court filed a memorandum 
opinion stating, in part, that ‘tthe exceptions in question 
are without merit; that they are not supported by any sub- 
stantial evidence; that they are not taken in good faith, and 
are frivolous’? (JA 165). With regard to the fee for 
legal services, the court was ‘‘of the opinion that the fee 
is in all respects reasonable and proper... and it has sub- 
stantial support in the record”* (JA 165). The entry of an 
appropriate order followed (JA 166) and this appeal 
was noted on March 6, 1964. 


STATUTE INVOLVED 


Act of September 14, 1961, Sec. 2, 75 Stat. 515: 


“See, 2. Section 940 of the Act entitled ‘An act to 
establish a code of law for the District of Columbia’, 
approved March 3, 1901, as amended (D.C. Code, see. 
18-101), is amended to read as follows: 


See, 940. Course or DesceENTS GENERALLY. 


On the death of any person seized of or entitled to 
an interest in an estate in lands, tenements, or 
hereditaments in the District of Columbia, and in- 
testate thereof, the same shall descend in fee simple 
to such person's surviving spouse, if any, and kin- 
dred, who according to the laws of the District of 
Columbia now or hereafter in foree relating to the 
distribution of the personal property of intestates, 
would be entitled to the surplus personal property 
of such intestate, if he or she had died a resident 
of the District of Columbia and possessed of such 
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surplus personalty: and such surviving spouse and 
kindred shall take as tenants in common in the same 
proportions as are or shall be fixed by such laws 
relating to personal property. Subject to the right 
of dower, such real property shall be liable, in the 
event of insufficiency of the personal property, for 
the payment of the intestate’s funeral expenses, 
debts, costs of administration, and estate, inheritance, 
and suecession taxes in the same manner and to the 
same extent as the personal property of such intes- 
tate. Shonld said lands, tenements, or heredita- 
ments be sold under a deeree of a court having 
jurisdiction over the same, then it shall be unneces- 
sary to secure the consent of said widow or sur- 
viving husband to said sale, unless the widow elects 
to take her dower, if any, in all real estate whereof 
the husband, prior to November 29, 1957, was seized 
at any time during the marriage or the surviving 
spouse clects to take the right of dower provided by 
section 3 of the Act approved August 31, 1957, as 
amended by section 3 of the Marital Property Rights 
Amendments of 1961 (D.C. Code, see, 18-201a).’ ”” 


SUMMARY OF ARGUMENT 


Where, as here, the Probate Court in the valid exercise 
of its diseretion appoints a disinterested party to ad- 
minister an intestate estate in order to climinate serious 
possibilities of dangers to proper administration, the ad- 
ministrator thus appointed has a duty to defend the court’s 
appointment and is entitled to a reasonable allowance from 
the estate for counsel fees ineurred in successfully doing 
so. To hold otherwise would defeat the purpose for which 
the appointment was made and would render the Probate 
Court impotent to carry out its responsibilities to insure 
proper administration, 


An allowance of a counsel fee of six thousand dollars 
is well within the discretion of the Probate Court for com- 
petent and successful work when counsel were required to 
devote substantially in excess of four hundred hours and the 
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estate has been appraised at more than two hundred thou- 
sand dollars. Although much of the work necessarily 
flowed from purely obstructive tactics of the present ap- 
pellants who are objecting to the allowance, the central 
issuc presented difficult questions of public importance and 
several of the subsidiary issues raised novel questions 
in this jurisdiction. 


When the Probate Court on its own initiative appoints 
a bank as administrator over the objections of all counsel, 
the fact that one of such counsel, pursuant to a discussion 
with opposing counsel concerning a possible ageement to 
recommend jointly a disinterested financial institution, had, 
prior to any indication of the court’s intention, inquired 
of said bank whether, if all of the heirs could so agree, it 
would be willing to serve as administrator, there was no 
solicitation of employment. If, subsequent to appointment 
by the court the bank desires to engage that counsel who 
made the inquiry, acceptance of such employment does 
not retroactively convert such proper inquiry into solici- 
tation. 


When there is complete disclosure and the consent of 
all parties, the mere fact that one law firm represents 
both the institutional administrator of an estate and cer- 
tain of the heirs thereof does not constitute a conflict of 
interest. Rather it is the common and usual practice. 


The court below was correct in finding that charges of 
solicitation and conflict of interest are ‘*without merit’’, 
“not supported by any substantial evidence’’, ‘not taken 
in good faith’? and ‘‘frivolous’* and that the **fee is in all 


respects reasonable and proper.”’ 
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ARGUMENT 


I. An Administrator Appointed By the Court in Order to 
Eliminate Serious Possibilities of Dangers to the Orderly 
and Proper Administration of the Estate, has a Duty to 
Defend the Court’s Appointment Against the Objections 
of Those Whose Appointment Would Have Created the 
Dangers and Is Entitled to a Reasonable Allowance for 
Counsel Fees Incurred in Successfully Doing So. 


The Probate Court has twice appointed appellee as ad- 
ministrator of the Gage estate over the opposition of ap- 
pellants and on May 21, 1964, this Court affirmed the 
reappointment. Gage v. Riggs National Bauk (No, 18,162), 
— App. D.C. — — F. 2d — (Decided May 21, 1964). 
The opinion so doing concluded as follows: 


“* * * Of erncial importance in our view of the mat- 
ter, however, as it seems to have been to the District 
Court, was counsel’s acknowledgement on the record 
that, if appellant was appointed administrator, the 
services which counsel anticipated rendering to him 
in that capacity would also be paid for by American 
Archives Association and not by the estate. The Dis- 
trict Court thought that this raised ‘a serious possi- 
bility of such conflict of interest’ as would create 
dangers to orderly and proper administration of the 
estate, 


“Tt was in this setting then, that the District Court 
coneluded that the exercise of a sound discretion on its 
part pointed towards the reappointment of appellee. 
We see no reason to interfere with that conclusion.’’ 
(Slip Opinion, p. 6) 


Despite this opinion, which is the law of this case, counsel 
for appellants is contending that the administrator who 
was appointed in order to eliminate dangers to orderly 
and proper administration of the estate should not be 
compensated by the estate for services rendered by his 
counsel in defending the court’s appointment and thus 
preserving orderly and proper administration. 
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With the foregoing in mind, let us briefly examine the 
pertinent authorities. Aur parte Young, 8 Gill 285, 90 A.LLR. 
107, isa Maryland case which is authoritative in this juris- 
diction as this Court ordinarily follows Maryland decisions 
in probate matters, Randall v. Bockhorst, 98 App. D.C. 
77, 232 FL 2d B34. Wathins v. Reeves, 7 App. D.C. 109, 


125 Ff. 2d 33, 


In Ex parte Young, supra, it was urged that the adminis- 
tratrix of an estate of a decedent who had a statutory 
preference for the appointment should not be allowed 
counsel fees paid for defending her appointment as ad- 
ministratrix, The Orphan's Court disallowed the payment, 
but the Court of Appeals of Maryland reversed, upheld 
the right of the administratrix to recover counsel fees and 
in so doing, used the following language: 


‘On the part of the appellant, the allowance is claimed 
in analogy to the practice of allowing to executors ve 
counsel fees expended in the successful defense of 
will, That practice is well established and porate: 
and we can see nothing that ought to exelude the case 
of an administrator from the application of the same 
principle, where his right to a controverted administra- 
tion, is successfully established. 

* ” * 
‘Where this right is contested, what is the party 
entitled, under the law, to do? His relation to the 
estate, binds him to defend it. But, in the view of the 
respondents, he must either engage in the controversy 
at his own personal cost, or abandon the right. An 
obstinate and pertinacious claimant thus presenting 
himself, may drive every legitimate party from the 
contest, and defeat the whole policy of the law in its 
selection of the proper person to administer. The 
prospect of an expensive litigation, may thus avail 
upon a spurious pretext, to secure to a stranger the 
administration of an estate to which he can have no 
Gaim.’ Fur parte Young, supra, at 286-287, 


Appellee is in an analogous but stronger position than 
was the administratrix in the Young Case. In that case, 
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the enforcement of the law pertaining to preference for 
appointment was held to be of such importance as to war- 
rant the expenditure of funds from the estate to uphold 
it. In the case at bar, it already has been determined that 
the statutory plan of preference must give way to a more 
important consideration, namely the avoidance of inherent 
‘dangers to orderly and proper administration’, Tf, in 
the ordinary case, the legal expense of upholding the 
statutory preference for appointment is payable from the 
estate, then it inevitably follows that, in this case, the 
achievement of the superior purpose of protecting the 
estate from “dangers to orderly and proper administra- 
tion’? should be paid for by the estate. The administrator 
appointed to achieve this overriding policy should not have 
to choose between defending its appointment at its own 
expense or resigning. 


Bearing in mind that Ex parte Young, supra, holds that 
the principle which allows to executors the counsel fees 
expended in defending a will and their appointment as 
executor thereunder, be applied in the case of an adminis- 
trator who successfully defends his right to appointment, 
let us examine two cases in this jurisdiction involving the 
defense by the executor of the will and his appointment as 
executor contained therein. 


In Tuohy v. Hanlon, 18 App. D.C. 225, it was held that 
an executor who had unsuccessfully defended a will and 


his appointment as executor against a caveat was entitled 
to payment of his attorneys’ fees from the estate. The 


court said (p. 252): 


“* * * The withdrawal of the executor named could 
only result in the appointment of some one else to 
conduct the contest. In the present case, where infant 
children, and they alone, are the real parties interested 
in sustaining the will, it would be a disgrace to our 
jurisprudence if their rights could be overthrown by 
the withdrawal of an executor from an impending 
contest. As was said in the case of Compton v. Barnes, 
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4+ Gill 55, already cited, it appears to us that ‘under 
such circumstances it was the plain and imperative 
duty of the executor to appear to the caveat, for the 
purpose of resisting it and vindicating the will’ ”’. 
Hutchins v. Hutchins, 48 App. D.C. 286, is another case 
in which the excentor was unsuccessful in upholding the 
will and his appointment thereunder, but was allowed his 
attorneys” fees from the estate. There the court at pp. 
296-297 quoted with approval the following statement from 
Mr. Justice Barnard’s opinion in Re Pritchard, 30 W.L.R.9: 


66m HH 


A Jast will and testament is a solemn instru- 
ment: and the testator, who legally has the dominion 
over the estate, and the power to appoint an executor 
to carry out the dispositions he desires to make of 
it, should be allowed to close his eves in death with 
the assurance at least a reasonable effort will be sane- 
tioned by the law to sustain his will, at the expense of 
hix own estate? * * * 0% 


If it would be a disgrace to our jurisprudence if the 
right of infant children could be overthrown by the with- 
drawal of an executor from an impending contest (Tuohy 
v. Hanlon, supra), would it not be a similar disgrace if the 
Probate Court were denied its only effective method of 
protecting the rights of heirs in the present case due to 
the withdrawal of the administrator? 


Ifa testator should be allowed to close his eves in death 
with the assurance at least a reasonable effort will be 
sanctioned by the law to sustain his will, at the expense 
of his own estate (//utchins vy. Tutchius, supra), should 
not the intestate person who closes his eyes in death have 
assurance that at least a reasonable effort will be sanctioned 
by the law at the expense of his estate to protect his heirs 
against possible loss of their rights through disorderly and 


improper administration ? 


The argument of appellants relies upon an annotation in 
90 ALL.R. 101 et. seq. and some of the cases cited therein, 
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but significantly omits any reference to the controlling 
principle which is stated at page 102 as follows: 


“The right to an allowance out of an estate for costs 
and attorneys’ fees incurred in a contest over the right 
to administer on the estate, therefore, would seem to 
depend upon whether such a contest is in the interest of 
the estate. If it is not in the interest of the estate 
generally, but only of the contestants, no allowance 
can be made.’’ 


As we have seen, it already has been judically determined, 
and the law of this case now is, that the appointment of 
appellee was in the interest of the estate. Therefore, the 
right to an allowance out of the estate for attorneys’ 
fees incurred in defense of the appointment is, ipso facto, 
in the interest of the estate. 


Appellants next cite Caine v. Payne, 89 App. D.C. 260, 
191 F, 2d 482, which has no bearing at all on the case at 
bar. That case does not involve the propriety of payment 


of attorneys fees by an estate for services in sustaining the 
appointment of the fiduciary. It was purely a law suit 
between two sets of claimants to asscts of the estate. The 
fiduciary sued for the construction of a clause in a will 
under which it was the trustee, and had no interest in 
the result of the litigation. The right of the trustee to 
act as such was never in question, and there never was 
any issue of the liability of the estate to pay the cost of 
legal services rendered to the fiduciary for defending his 
right to office. 


Horton v. Horton, 158 Md. 626, 149 Atl. 552, quoted by 
appellants, is not in point because in that case the first 
appointment of the administrator was void ab initio, and 
it was on this basis that the court distinguished Fx parte 
Young, supra, The Maryland Court of Appeals in the 
Horton ease at p. 555 characterized the proceeding and 
appeal as ‘ta contest between three applicants, all eligible, 
for the privilege of administering (the) estate. ae 
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There is nothing in the record to indicate that the estate 
would not have been administered as well by one as by 
another of the applicants.’’ 


Appellants next attempt to support their argument by 
citation of Jn Re Youk’s Estate, 195 P. 2d 255, a Utah 
case. A basic distinction between that case and the one at 
bar is that in the former the appointment of the adminis- 
trator was held to be erroneous, the letters of administra- 
tion were recalled and there was no reappointment. Here 
the appointment of the administrator was never held to 
he erroneous, it Was reappointed, and this Court approved 
thereof for the sound reasons stated in Gage v. Riggs 
National Bank (No. 18,162), —— App. D.C. ——, —— F. 

(Decided May 21, 1964). 


Appellants conclude by citing 21 stm. Jur. Executors 
and Administrators, See. 554, page 693; and Ja Re Love's 
Estate, 286 NW. 318, a Nebraska case. The former is only 
a brief resume of 90 AJL.R. TOT et. seq., which has been 


discussed previously herein. The Nebraska case is hardly 
in point since court therein held that in that contest the 
estate had no interest. 


In summation of this phase of the argument, it is sub- 
mitted that it would be anomalous indeed if a party who 
was properly denied letters of administration because of 
“dangers to orderly and proper administration’? inherent 
in his appointment, could preclude the court-selected ad- 
ministrator from performing its assigned task by depriving 
the administrator of the means of defending the appoint- 
ment. 


The administrator had a clear duty to defend its right 
to the office. Under the circumstances here present, if 
an administrator should be compelled to forfeit letters of 
administration by the actions of an obstinate and litigious 
adversary, the whole purpose of the court in making the 
appointment would be defeated. 
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In this case an allowance of counsel fees to the adminis- 
trator to defend the appointment is the concomitant of the 
issuance of letters of administration. 


II. There was No Abuse of Discretion in the Allowance of a 
Fee of $6,000.00 to Counsel for the Administrator in View 
£ the Facts That More Than 400 Hours of Time Were Re- 
quired (Due Largely to the Obstructive Action of Counsel 
for Appellants), the Work Has Been Performed Compe- 
tently and Successfully, and the Estate Has Been Appraised 

at More Than $208,000. 


Appellants argue that too much time was spent in per- 
forming the legal work which has been necessary. A large 
amount of time has indeed been spent, but this has been 
due, in large part, to the appeals and continuous erection 
of roadblocks by counsel for appellants. The docket entries 
in this case (Administrator’s Exhibit 1) provide a list of 
these obstructions, all of which have come to naught in 
the end, but each of which required time for its removal. 


Nevertheless, the rate of compensation per hour is so 
low (less than $15 per hour) that even if a substantial 
downward adjustment of the total hours was made, it 
would not produce an allowance which would indicate any 
abuse of discretion by the Probate Court.” 


Counsel for appellants also argues that the attorneys 
for the administrator were inexperienced, and seemingly 
concludes that they, therefore, should not receive reasonable 
compensation, Both Mr, Carter and Mr. Kuykendall testi- 
fied briefly as to their background and experience (JA 

11 One of the appropriate elements in fixing. fees is the novelty and difficulty 
of the questions involved, Since this « te has been before this Court: twice 
before, the Court enn of its own knowledge assess the difficulty of the central 
issue of the extent of discretion of the Probate Court and the cireumstances 
whieh permit its exercise of diseretion. Despite the frivolous character of 
much of t retivity of opposing counsel, the ‘*Stutement of Services ** filed 
by counsel for appellee (JA 8-10) indiextes the novelty of a number of ques- 
tions presente Direet testimony indiented that a number of the problems 
were ‘unique’? to the Register of Wills (JA 65), who has graced that office 
for more than thirty yer 
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90-92 and 102-104) and they will not endeavor to appraise 
their own qualifications. The court below must have done 
so in conjunction with its consideration of all relevant 
factors of this case. Appellee submits that appellants’ 
counsel has not demonstrated any abuse of discretion in 
this regard on the part of the probate judge, and that 
there was none. 


It may be noted in passing that somehow counsel for 
appellee have managed to prevail over counsel for appel- 
lants on all consequential issues during the administration 
of this estate despite their alleged lack of experience. 
This suecess was achieved despite the seemingly unpar- 
alleled experience of appellants’ counsel which apparently 
has been utilized to judge counsel for the administrator. 


Next, appellants’ counsel argues that the fee is ont of 
proportion to the value of the estate, Counsel deliberately 
attempts to mislead this Court by calculating 50 of an 
“estate of this size’? to be $300,007’, and repeats this 
deliberate deception by calenlating 10% of ‘tan estate of 
this size’? to be $600.00". (Appellants’ Brief, p. 29). 
Actually, of course, the estate consists of real estate ap- 
praised by an appraiser selected by counsel for appellants 
at $212,500 (Tr. 284) and personalty acknowledged to be 
in excess of $5,800.00, making a total in excess of $215,000, 
The fee allowed by the Probate Court is, thus, less than 
3% of this total figure.'* 

Men the ** Exceptions to Statement of Services’ GIA 28) counsel for 
gppellants contended the Probate Court had no jurisdietion over the reul 
estate, Counsel apparently has abandoned this contention along with many 
others, While with reference to counsel for appellants it would be rash to 
speculate that this abandonment represents aeceptance of the inevitable, the 
file of this Court in 4 18,162 shows that this Court twice denied attempts by 
appellants to preclude the Probate Court from entering: an order direct 
administrator to sell the real estate. Under See, 18-101 of the D.C, Code as 


amended in W961, in the event of the insufficieney of the personal property 


real property is liable for the payment of, among other things, costs of su 


ministration ‘tin the same manner and to the same extent’' as personal 


property. 
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The last paragraph of appellants’ brief accuses opposing 
counsel of evasiveness, quibbling and unjustified claims of 
privilege, both during the taking of Mr. Carter’s deposition 
and in the courtroom. These contentions are without sup- 
port in the record. Counsel for appellant again is trying to 
put the shoe on the wrong foot. For example, after the 
depositions were completed, appellants filed a motion to 
require Mr. Carter to answer some six questions which had 
been objected to, and no answer given. After this motion 
was argued to the court, each and every objection was 
sustained. (Tr. 11, 13, 15, 16, 17, 20) 

Although the trial court exhibited great patience and 
allowed appellants’ counsel wide latitude, the transcript of 
testimony is nevertheless replete with instances of the court 
sustaining objections of counsel for the administrator and 
otherwise trying to keep counsel for appellants within rea- 
sonable bounds. A few illustrations follow: 


P. 26. The Court: JT am not going to let you look at 


anything that doesn’t relate to this estate. 

* * * 
P. 56. Mr. Kuykendall: There again Your Honor, 
I just want to save time. It seems to me that this is 
irrelevant. The Court: T appreciate that. I would 
like to save some time myself, but 1 am not sure that 
I am going to be able to. 


* * * 


P. 125-6. Mr. Sullivan: Your Honor, this is the type 
of evasion we encountered. The Court: That is as 
responsive as he can make it. What do you have in 
mind? 
* * ° 

P. 131. The Court: What is the relevancy of this? 
I would be surprised if he hadn’t been given advice. 
I know when I practiced law and I had a problem I 
also sought the advice of the Register of Wills as to 
the form of proceedings. 


* * * 


P. 204. Mr. Sullivan: Mr. Cogswell is the next 
witness. 
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Thereupon—Tnreopore Cocswety was called as a wit- 
ness and having been first duly sworn, was examined 
and testified as follows: 


Mr. Sullivan; If Your Honor please, Mr. Cogswell is 
being called as an unwilling or a hostile witness, and 
the preliminary questions we think will develop that. 


The Court: You may proceed. 
Mr. Kuykendall: Your Honor— 


The Witness: Your Honor, I would like to clarify 
that. I am not here as an unwilling witness. I deny 
that. 


The Court: Proceed, Mr. Sullivan. I merely want to 
admonish you that the scope of the inquiry should be 
limited to the matter under review by the Court, which 
is a matter of the amount of fee which counsel for the 
admistrator is entitled to. I am not going to permit 
you to go beyond. In other words, I am not going into 
any extrancous matters; any proceedings before the 
Committee on Admissions and Grievances and other 
things. 
* * * 

P. 20S. Mr. Sullivan: Would you say that you had 
taken an unusual interest in this estate? A. No, I 
would not call it an unusual interest. I had an 
unusual interest at the commencement of the case, due 
to what happened there. That interest has subsided, 


Q. When did that interest subside? A. At the con- 
clusion of the hearings before the Grievance Committee. 


P. 209. The Court: T don’t think so. T will of my 
own initiative sustain the objection—make an objec- 
tion. I think this hearing has got to be brought to a 
conclusion sometime, Mr. Sullivan. I have been ex- 
eeedingly patient, it seems to me. 


It is clear from the foregoing that appellants’ characteri- 
zation of the testimony of counsel for appellee as indulgent 
in ‘fevasiveness, quibbling, and unjustified claims of 
privilege’? was not shared by the court below. Rather, 
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it would seem the court rivalled Job in its patience with the 
efforts of counsel to convert the proceedings on the ad- 
ministrator’s account into a fishing expedition rather more 
directly related to Mr. Sullivan’s problems with the Com- 
mittee on Admissions and Grievances. 


III. The Facts Support the Finding of the Court Below That 
Charges By Appellants of Conflict of Interest and Solicita- 
tion Where “Without Merit”, “Not Supported By any Sub- 
stantial Evidence’, Were “Frivolous” and “Not Taken in 
Good Faith” and Also Support the Approval of the Conduct 
of Counsel for the Appellee and the Allowance in Full of 
the Requested Fee. 


The original theory upon which appellants (exceptants 
below) relied to sustain their objections to the administra- 
tor’s claim for an allowance of counsel fees involved a 
conspiracy against appellants participated in by the Pro- 
bate Court. the Register of Wills,“ The Riggs National 
Bank and Shanley Fisher & Kuykendall. Somewhat be- 


latedly realizing the seriousness and absurdity of the 
charges involving the Probate Court in the alleged con- 
spiracy, appellants apparently decided to eliminate the 
court from among the conspirators and concentrate upon 
proving an improper conspiracy between counsel for the 
administrator and the Register of Wills (JA 74-75, 98-102). 


Having failed completely to aduce any evidence implicat- 
ing the Register of Wills in this imagined conspiracy, ap- 
pellants in their written summation in the court below were 
reduced to attempting to construct a conspiracy between 
The Riggs National Bank and Shanley, Fisher & Kuyken- 
dall which somehow amounted to such a ‘‘fraud upon the 


13 Paragraph 1(¢) of appellants’ ‘Exceptions to Statement of Services’’ 
(JA 25) 


14 Memorandum of June 22, 1962, from Judge Tamm to Chief Judge McGuire 
(Record # 18,162). 


15 Letter of October 29, 1963, from Donald M. Sullivan to Judge Edward 
A. Tamm (Record # 18,162). 
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court’? or ‘‘solicitation of employment’’ as to preclude al- 
lowance of counsel fees (JA 141-145). This latter con- 
spiracy is also the only one pressed on appeal. 


Mr. Carter testified that the purpose of Shanley, Fisher 
& Kuykendall in initiating contact with both The Riggs 
National Bank and The American Security and Trust 
Company was to find out whether either institution would 
be willing to undertake administration of the estate if 
both the maternal and paternal heirs could agree upon an 
institutional administrator (JA 65). When counsel for the 
paternal heirs flatly rejected any institution other than 
The National Bank of Washington, the matter was pursued 
no further (JA 65). 


Mr. Carter was asked directly: (‘Will you state whether 
or not you had any, you or any member or representative 
of your law firm had any arrangement, either express or 
implied, with any bank, including The Riggs National 
Bank, for employment as attorney for the bank as ad- 
ministrator in the event the bank was appointed?*? Tis 
answer was equally direct: ‘No, specifically not. To the 
contrary, because at the time of my discussions with Mr. 
Sullivan, T thought perhaps it might be a necessary in- 
eredient of reaching agreement with Mr. Sullivan on a 
neutral administrator for each of us to agree as well not 
to serve as counsel for that administrator’? (JA 65-66). 


Mr. Carter subsequently testified that it was on June 
29, 1962, (four days after the court’s notation of its inten- 
tion to appoint The Riggs National Bank") that his firm 
was offered the employment in question by the bank, and 
even at that date the offer of employment was subject to 
inquiry to the Register of Wills (JA 78). The testimony 
of Mr. Wiegering™ confirmed this sequence, confirmed that 


16 Memorandum of June 25, 1962 (Record # 18,162), 
17 The principal officer of the Riggs Pank concerned with this estate (JA 
106 & 112). 
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the employment of Shanley, Fisher & Kuykendall was sub- 
ject to consultation with the Register of Wills, and indi- 
cated that he had no knowledge of any representation of 
the hank by Shanley, Fisher & Kuykendall until such time as 
the bank was appointed, nor of any services performed by 
Mr. Carter in securing the appointment of The Riggs Na- 
tional Bank (JA 111).* 


Regardless of appellants’ unsupported speculation con- 
cerning Mr. Carter’s meeting and conversations with 
officers of the Riggs Bank prior to the hearing on June 20, 
1962, at that hearing Mr. Carter vigorously insisted that 
the petitioning maternal heir must be appointed and that 
the court could not validly appoint any outsider (JA 36 
18,162). Obviously Mr. Carter would not have taken 
such a position if the objective of Shanley, Fisher & Kuy- 
kendall was to obtain the appointment of an outsider— 
The Riggs National Bank. As noted above, counsel for 
appellants has disavowed any implications of the court’s 
secret complicity,” and this leaves the alleged posture of 
appellee’s counsel in a totally implausable status. By what 


18 Mr. Shaw (who admitted his lack of any detailed familiarity with the 
estate GIA 106)) was obviously in error when he indicated services to the 
bank in ‘getting it appointed,”* (JA 108) Mr. Carter's elaim in his letter 
to Mr. George Leighton GIA 1B7-141) that ‘largely through (his) efforts 
The Riggs National Bank has been appointed as administrator’? related, as 
he testified (JA 94), to his ¢ efforts in behalf of the maternal cousins’*. Nov 
efforts in behalf of the bank, Absent any opposition by Mrs. Palmer to the 
petition by counsel for the Amerienn Archives Association and the paternal 
cousins, in Mr. Carter's judgment ‘sthe Court would . .. undoubtedly have 
appointed the nominee of the paterial cousins." * 

All witnesses : greed that the employment of Shanley, Fisher & Kuyken- 
dall was) sub, t “tation with the Register of Wills, This consulta- 
tion—and thus, the employment could not have been prior to June 5, 1962, 
sinee Mr. Shaw GIA 107) and Mr, Wiegering (JA 111) each testified that 
prior to that date he did not iudiente to the Register of Wills the willingness 
of the bank to serve, and the Register testified: ‘To the best of my recollec- 
tion, T did not knew any w about the suggestion of the Riggs Bank. The 
appointment of the Riggs Pank was a surprise to me.*" (JA 101) 


19 Letter of October 29, 1963, from Donald M. Sullivan to Judge Edward 
A, Tamm (Record # 18,162). 
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mysterious means was Shanley, Fisher & Kuykendall plan- 
ning to induce the court to appoint The Riggs National 
Bank as administrator? Mental telepathy? 


Obviously not. As Mr. Carter testified, Shanley, Fisher 
& Kuykendall had no interest in the appointment of The 
Riggs National Bank (JA 55). The only circumstances 
in which they could have had an interest (and then only 
as the Riggs Bank would have been an impartial adminis- 
trator acceptable to their clients, the maternal heirs) did 
not arise, due to Mr. Sullivan’s breaking off the negotia- 
tions looking toward agreement between the paternal and 
maternal heirs. 


Appellants through Mr, Sullivan attempt to paint a pic- 
ture of conflict of interest flowing from the fact that 
counsel for the administrator with the full knowledge and 
express consent of both parties also represent two maternal 
heirs—heirs who under the governing statute had indi- 
vidual preferences for appointment as administrator, were 
not disqualified, but who expressed on the record their 
consents to the action of the court in passing over their 
rights and appointing a disinterested institution (JA 47- 
48 +18,162). Mr. Sullivan was prepared to continue his 
representation of paternal heirs if he had been counsel for 
the administrator (JA 95 +18,162), and presumably he 
saw no conflict of interest if he had done so. What he 
failed to see was the conflict of interest inherent in his 
representation of both the paternal heirs and the American 
Archives Association (a purported assignee of the paternal 
heirs), and his agreement to accept his compensation for 
any service as counsel to the administrator from the Ameri- 
ean Archives Association. See Gage v. Riggs National 
Bank (No. 18,162), App. D.C. ; F. 2d (De- 
cided May 21, 1964). 


Tt would be ineredible, were it not patently true, that 
counsel for appellants is clearly and indisputably aceusing 
counsel for the administrator of improper conduct because 
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they are doing what he was willing and expected to do— 
represent some of the heirs and the administrator as well. 


Clearly Mr. Sullivan is attempting to revise the stand- 
ards of ethical conduct to follow the turn of events in this 
case. If his new standards are correct, any lawyer in the 
District of Columbia who accepts employment after in- 
quiry of a bank concerning its willingness to serve as an 
executor, guardian, trustee or other fiduciary, will be guilty 
of solicitation if the bank answers in the affirmative and in- 
dicates that under its poliey it will ask such lawyer to per- 
form legal services if they are needed. 


Appellee submits that the lower court was correet in 
finding that counsel for appellee have acted honorably and 
ethically and in allowing the requested fee. 


CONCLUSION 


For the reasons stated, the Court should affirm the order 
of the court below overruling exceptions to the first and 
final account of The Riggs National Bank of Washington. 
D. C. as administrator under the order of the Probate 
Court entered June 29, 1962, and approving and passing 
said account. 


Respectfully submitted, 


Jerome K. KuyKENDALL 
Tlarry Tyson CARTER 
1815 H Street, Northwest 
Washington 6, D. C. 
Attorneys for Appellee 


